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No. 13,436 


APPELLANT'S STATEMENT 
OF QUESTIONS PRESENTED 


1. The first question is whether Appellant's copyright registration 
of an unpublished musical composition, duly secured under Section 11 of 
the Copyright Act of 1909, 37 Stat. 488 (now Title 17, USC, Section 12, 
1952 Edition), is rendered invalid by reason of a copyright notice subse¬ 
quently placed upon printed copies of said unpublished work, by a promoter 
seeking to interest certain specified individuals in Appellant's composi¬ 
tion, which notice identified said promoter as owner of a copyright dated 
one year later than Appellant's unpublished copyright, when said promoter 
was never granted any rights to said unpublished copyright registration 
and said printed copies were never published or offered for sale. 

2. The second question is whether the provisions of Sections 10, 

19 and 32, Title 17 USC (1952 Ed.), all of which relate to proceedings 
affecting "published" copyright registrations, are properly applicable or 
relevant in judging the validity of an "unpublished" copyright registration 
previously secured under the provisions of Section 11 of the Copyright 
Act of 1909, now Section 12, Title 17 USC (1952 Ed.). 

3. The third question is whether a motion for summary judgment 
filed by Appellee, and urging that Appellant's unpublished copyright regis¬ 
tration is invalid by reason of an improper copyright notice appearing on 
printed copies of Appellant's unpublished work, may properly be granted, 
in the absence of proof by Appellee that said printed copies were ever 
sold, offered for sale, or otherwise generally published in the United 
States. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,436 


SIDNEY HIRSHON, 

Appellant 


v. 

UNITED ARTIST CORPORATION, 

Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Jurisdiction of the District Court was invoked under Title 28, USC, 
Section 1338, and Title 17, USC, Sections 112 and 116 by Plaintiff- 
Appellants Complaint seeking damages for copyright infringement (J.A. 
1). The case below was dismissed on Summary Judgment, and the Order 
and Judgment of the District Court was entered on May 3, 1956 (J.A. 38). 
Plaintiff's motion for rehearing was denied on May 25, 1956 (J.A. 38- 
39). Notices of Appeal were served and filed on May 31, 1956 (J.A. 39), 
and on June 1, 1956 (J.A. 40). This Court has jurisdiction under Title 
28, USC, Section 1291. 
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STATEMENT OF CASE 


In 1943, Appellant, Sydney Hirshon, and his mother Mrs. Rose 
Weinar, collaborated in writing a song which they entitled "London Bells 
Will Ring Again" (J.A. 1). Mr. Hirshon, who is not a professional song 
writer, had from time to time written various musical pieces, and this 
particular song appeared to have special merit because of its clear lyric 
quality, and since it related to the war which was then in progress. Ac¬ 
cordingly, it was decided that the song be copyrighted, and since no 
copies of the song had ever been published, a copyright was sought 
under Section 11 of the Copyright Act of March 4, 1909, c. 320, 35 Stat. 
1078; Act of August 24, 1912, c. 356, 37 Stat. 488. 

This particular section of the copyright law, subsequently codified 
without change as Title 17 USC, section 12 by the Act of July 30, 1947, 
c. 391, Sec. 1, 61 Stat. 652, was an innovation in the Copyright Act of 
1909; and provided, for the first time in the copyright law, for the statu¬ 
tory protection of so-called "unpublished" works. In particular, this 
section of the Copyright Act of 1909 provided that a copyright could be had 
for a musical composition, inter alia, of which copies are not reproduced 
for sale, by submitting one complete manuscript copy of the said musical 
composition, along with an application seeking the desired copyright. 

These steps were taken (J.A. 12, 13), and copyright No. 349, 537 was 
thereafter registered, on October 5, 1943, under Classification E, un¬ 
published, in the name of Appellant’s mother, Mrs. Rose Weinar (J.A. 

35). The said unpublished copyright registration No. 349, 537 was assigned 
prior to filing of the present suit, to Plaintiff below, Mr. Sydney Hirshon 
(J.A. 16, 36-37); and Mr. Hirshon presently owns the said copyright and 
is the real party in interest in this proceeding. 

After the aforementioned unpublished copyright registration had 
been obtained, Mr. Hirshon and his mother were approached by one 
Joseph Carlton of New York City, who represented himself to be a music 
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publisher and who offered to promote the Hirshon song (J.A. 14). After 
some negotiation, Mr. Hirshon and his mother entered into a contract 
dated December 27, 1943 with the said Joseph Carlton, giving Mr. Carl¬ 
ton exclusive promotional rights to the said song for a limited period of 
three years; and Mr. Carlton in turn agreed that royalties would be paid 
for each copy of the song actually sold (J.A. 31-34). The said contract 

t 

made no reference whatsoever to unpublished copyright registration 
No. 349, 537, and presumably the said registration did not form any 
portion of the subject matter of said contract. 

As a first step in promoting the Hirshon song, Mr. Carlton had a 
limited edition of the song printed, this being the first printing of the said 
song; and each copy of the song so printed bore thereon a copyright notice 
reading as follows: 

"Copyright 1944 by Joseph Carlton, 313 West 51st, N.Y.N.Y. 

International Copyright Secured 
Made in U.S. A. 

All Rights Reserved" (J.A. 23) 

The aforementioned first printing of the song was meant to be distributed 
to a limited number of persons in the musical industry; and the distribu¬ 
tion of these song copies was to be effected for a limited purpose, namely, 
to engender some initial interest in the Hirshon song with a view toward 
eventually making the public aware of the said song, whereby commer¬ 
cial sales could commence. 

The record below nowhere establishes that any song copies so 
printed by Mr. Carlton ever came into the hands of the general public, 
nor does the record contain any facts indicating that a "general publica¬ 
tion" of the song copies ever took place. \ Defendant below, although rely¬ 
ing entirely upon the actions of Mr. Carlton in urging the invalidity of the 
Hirshon unpublished copyright, did not take the testimony of Mr. Carlton 
and nowhere established exactly what steps Mr. Carlton took, or why 
he took them. The record below does make quite clear, however, that 
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Mr. Carlton never paid any royalties to Appellant pursuant to the afore¬ 
mentioned contract; and insofar as is known to Mr. Hirshon, no sales 
ever took place (J. A. 18). 

In 1951 or 1952, a motion picture entitled "Moulin Rouge" was re¬ 
leased in the United States through Appellee United Artists Corporation, 
and this particular motion picture included therein a song entitled "The 
Song from Moulin Rouge, ” the chorus of which has a melody closely 
similar to the verse in the Hirshon copyrighted song (J. A. 2). Mr. 
Hirshon r s suit below was based upon infringement of his unpublished 
copyright by reason of Defendants general publication of "The Song 
from Moulin Rouge". 

Defendant below, after answering the complaint (J. A. 4-11) brought 
a motion for summary judgment (J. A. 30) alleging that, as a matter of 
law, the Hirshon unpublished copyright had been rendered invalid by the 
aforementioned copyright notice of Mr. Carlton on his limited printing 
of the Hirshon song. This motion for summary judgment was based upon 
the provisions of Title 17 USC, Section 10 (Act of July 30, 1947, 61 Stat. 
652), which requires that each copy of a work published or offered for 
sale contain a proper notice of copyright thereon; upon the provisions of 
Title 17, USC, Section 19, which specifies the form such copyright notice 
shall take on each copy of a work so published or offered for sale; and 
upon the provisions of Title 17, USC, Section 32, which permits an as¬ 
signee of a copyright to substitute his name for that of the assignor in 
a notice of copyright on works published or offered for sale only after 
the copyright assignment has been duly recorded. It was Appellee’s con¬ 
tention below that the copyright date 1944, set forth in the Carlton copy¬ 
right notice, was an incorrect date since the Hirshon unpublished copy¬ 
right had been secured in 1943, whereby the provisions of Title 17, USC, 
Sections 10 and 19, relating to published copyrights, had been violated 
(J. A. 6, 7). It was Appellee’s further contention below, that the 1943 
contract between Hirshon and Carlton, even though it did not mention 
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the copyright registration here involved, was in fact an assignment of 
the said Hirshon unpublished copyright registration to Mr. Carlton; and 
that since this alleged assignment had never been recorded, the provi¬ 
sions of Title 17, USC, Section 32, relating to substitution of an assignee’s 
name in the copyright of a published work, had also been violated (J.A. 9). 

Agreeing with these contentions, the District Court held that Mr. 
Hirshon’s unpublished copyright registration was rendered invalid by 
the later Carlton copyright notice (J.A. 38); and this holding was made 
notwithstanding the fact that the statutory provisions raised by Defendant 
below relate only to published works, while the Hirshon copyright is for 
an unpublished work; notwithstanding the fact that the contract between 
Hirshon and Carlton is clearly not an assignment of the copyright regis¬ 
tration here involved, and notwithstanding the fact that no evidence was 
adduced by Defendant below to show that the printed copies prepared by 
Mr. Carlton were ever distributed to the general public or that said copies 
had ever been offered for sale or sold. Appellant has taken the present 
appeal from the order of the Court below holding Hirshon unpublished 
copyright registration No. 349, 537 to be invalid on summary judgment. 

STATUTES INVOLVED 

Act of March 4, 1909, c. 320, sec. 9, 35 Stat. 1077; now Title 
17, USC, sec. 10, 61, Stat. 652: 

’’Any person entitled thereto by this title may se¬ 
cure copyright for his work by publication thereof with 
the notice of copyright required by this title; and such 
notice shall be affixed to each copy thereof published 
or offered for sale in the United States by authority 
of the copyright proprietor, except in the case of books 
seeking ad interim protection under section 22 of this 
title. ” 


Act of March 4, 1909, c. 320, sec. 11, 35Stat. 1078; Act of Aug. 24, 

1912, c. 356, 37 Stat. 488; now Title 17 USC, sec. 12, 61 Stat. 652: 

"Copyright may also be had of the works of an 
author, of which copies are not reproduced for sale, 
by the deposit, with claim of copyright, of one com¬ 
plete copy of such work if it be a lecture or similar 
production or a dramatic musical, or dramatic - 
musical composition; of a title and description, with 
one print taken from each scene or act, if the work 
be a motion-picture photoplay; of a photographic print 
if the work be a photograph; of a title and description, 
with not less than two prints taken from different sec¬ 
tions of a complete motion picture, if the work be a 
motion picture other than a photoplay; or of a photo¬ 
graph or other identifying reproduction thereof, if it 
be a work of art or a plastic work or drawing. But 
the privilege of registration of copyright secured here¬ 
under shall not exempt the copyright proprietor from the 
deposit of copies, under sections 13 and 14 of this title, 
where the work is later reproduced in copies for sale. M 

Act of March 4, 1909, c. 320, sec. 18, 35 Stat. 1079; now substantially 

Title 17 USC, sec. 19, 61 Stat. 652: 

"The notice of copyright required by section nine 
of this Act shall consist either of the word 'Copyright* 
or the abbreviation 'Copr.', accompanied by the name 
of the copyright proprietor, and if the work be a printed 
literary, musical, or dramatic work, the notice shall 
include also the year in which the copyright was secured 
by publication. In the case, however, of copies of works 
specified in subsections (f) to (1^, inclusive, of section 
five of this Act, the notice may consist of the letter C 
inclosed within a circle, thus: (6) , accompanied by the 
initials, monogram, mark, or symbol of the copyright 
proprietor: Provided, That on some accessible portion 
of such copies or of the margin, back, permanent base, 
or pedestal, or of the substance on which such copies 
shall be mounted, his name shall appear. But in the case 
of works in which copyright is subsisting when this Act 
shall go into effect, the notice of copyright may be either 
in one of the forms prescribed herein or in one of those 
prescribed by the Act of June eighteenth, eighteen hundred 
and seventy-four." 
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Act of March 4, 1909, c. 320, sec. 41, 35Stat. 1084; now Title 17, 
USC, section 27, 61 Stat. 652: 

M The copyright is distinct from the property 
in the material object copyrighted, and the sale or 
conveyance, by gift or otherwise, of the material 
object shall not of itself constitute a transfer of the 
copyright, nor shall the assignment of the copyright 
constitute a transfer of the title to the material ob¬ 
ject; but nothing in this title shall be deemed to forbid, 
prevent, or restrict the transfer of any copy of a copy¬ 
righted work the possession of which has been lawfully 
obtained." 

Act of March 4, 1909, c. 320, sec. 46, 35 Stat. 1085; now Title 17, 
USC, sec. 32, 61 Stat. 652: 

Tf When an assignment of the copyright in a speci¬ 
fied book or other work has been recorded the asignee 
may substitute his name for that of the assignor in the 
statutory notice of copyright prescribed by this title." 


STATEMENT OF POINTS 

1. The District Court erred in holding Appellants "unpublished" 
copyright to be invalid on the basis of statutory provisions relating to 
"published" copyr ights. 

2. The District Court erred in holding that a copyright notice ap¬ 
pearing on printed copies of Appellants unpublished work affected the 
validity of a copyright on that unpublished work in the absence of proof 
that said printed copies were sold, offered for sale, or otherwise gen¬ 
erally published. 

3. The District Court erred in granting Appellee 1 s motion for sum¬ 
mary judgment since there were, and are, present genuine issues of ma¬ 
terial fact relating to the selling, offering for sale, and publication of 
printed copies of Appellants unpublished work, which issues precluded 

a summary judgment. 
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SUMMARY OF ARGUMENT 

The provisions of the copyright law relating to the copyright pro¬ 
tection of unpublished works were first introduced into the copyright law 
by the Copyright Act of 1909. An express distinction was made in that 
Act, and has since been recognized, between the copyright of an unpublished 
work and the copyright of a published work; and it is well settled at the 
present time that, once a copyright proprietor obtains statutory protection 
for an "unpublished" work, he is required to do nothing more to preserve 
the validity of his copyright, so long as the unpublished work remains un¬ 
published. More specifically, the language of the copyright law relating 
to protection of "unpublished" works, requires that the copyright proprie¬ 
tor need take no further action with respect to his unpublished copyright 
until the work is later reproduced in copies for sale , and it is conceded 
by all that no copies were ever reproduced for sale in the instant case 
(J.A. 7, 18). 

There appears to have been some confusion in the court below with 
respect to what action, if any, the proprietor of an unpublished copyright 
must take when his unpublished work is later reproduced in copies not 
for sale; and it is urged that, since the provisions of Title 17, USC (1952 

Ed.) recite that action must be taken only when copies are later repro- 

/ 

duced "for sale", this is the only instance in which any further steps need 
be taken. Even if the law should somehow be construed to require action 
when other forms of publication occur, however, it must be noted that the 
case law recognizes a clear distinction between a general and a limited 
publication. The case law further makes quite clear that when a publica¬ 
tion is limited in nature, such a limited publication does not and cannot 
in any way affect the validity of an unpublished copyright or any other 
rights which the copyright proprietor otherwise has. 

In the present case there was never any sale or offering for sale of 
the copies printed by Mr. Carlton, and therefore, under Title 17, USC, 


section 12, nothing had to be done to preserve the validity of the Hirshon 
unpublished copyright, nor could the Carlton printing have affected that 
validity in any way. Moreover, whatever copies of the printing were 
distributed, were so distributed to a limited class of persons for a 
limited purpose whereby there was, at best, a ’limited publication” 
of the Carlton printing, as that term is understood in the law. Under 
these circumstances, therefore, the Carlton printing was clearly not 
required to have had any notice thereon. Regardless of the content of 
or reason for the Carlton notice, therefore, that notice could not possi¬ 
bly have misled the public nor could it have rendered the Hirshon un¬ 
published copyright invalid. 

The Court below, in holding the Hirshon unpublished copyright to 
be invalid, relied upon the provisions of sections 10, 19 and 32, Title 
17, USC, each of which relates to proceedings affecting a ’’published” 
copyright. These sections at no place refer to, nor are they applicable 
to, an unpublished copyright obtained under the provision of section 12, 
Title 17, USC, and it is accordingly urged that the Court below erred in 
applying these ’’published” copyright provisions to judge the validity of 
an ’’unpublished” copyright. 

Moreover, it is well settled that before a motion for summary judg¬ 
ment may be granted, it must be established beyond question that there 
is no genuine issue as to any material fact. The burden of making such 
a showing is upon the movant, and the burden is generally recognized to 
be a strict one. Even if the provisions of sections 10, 19, and 32, Title 
17, USC, were somehow to be considered properly relevant in judging 
the validity of an unpublished copyright registration, it was nevertheless 
incumbent upon the Defendant below to show that undisputed facts in the 
case warrant application of the statutory law. Defendant below has com¬ 
pletely failed to maintain this burden, for the record is devoid of evidence 
indicating that a sale, offering for sale, or general publication of the 
Carlton printing had ever occurred, or even indicating that the contract 
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between Carlton and Hirshon was an assignment of the previously ob¬ 
tained Hirshon unpublished copyright. Accordingly, the order of the 
Court below, holding the Hirshon unpublished copyright registration 
to be invalid on the present record, and on the basis of certain ”pub- 
lished copyright” statutory provisions, was in error and should be re¬ 
versed. 

ARGUMENT 


Prior to enactment of the Copyright Act of 1909, only "published” 
works were subject to copyright registration; and in this respect, 
therefore, before one could seek or obtain statutory protection under the 
then existing copyright law, he had first to publish copies of his work 
with a proper copyright notice thereon. The Copyright Act of 1909 pro¬ 
vided, for the first time, an alternative method for obtaining copyright 
protection for certain classes of works when no such general publication 
of the work had occurred prior to application for registration; and this 
innovation in the copyright law is summarized in the text ”The Copyright 
Law” by Howell, published by the Bureau of National Affairs, Inc. (1952) 
wherein it is stated, at page 102, that: 

”The Act of 1909 departed from the historic pol¬ 
icy of restricting the statutory copyright to published 
works by providing in section 11 [12]: 

’That copyright may also be had of the 
works of an author of which copies are not re¬ 
produced for sale ***.’” (author’s emphasis) 

In this respect, therefore, it was recognized that the Copyright Act of 
1909 was intended to grant certain new, valuable and enforcible rights 
to authors, publishers, etc., without the burdensome requirements 
which had been present previously; and in fact the Copyright Act of 1909 
comprised a complete revision of the earlier copyright laws and differed 
from those earlier acts in both scheme and language; see Washingtonian 
Publishing Co. v. Pearson, 306 U.S. 30 (1939). 
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The song written by Mr. Hirshon and his mother fell directly 
within the class of unpublished works for which copyright protection 
was newly offered under the Copyright Act of 1909; and the copyright 
registration here involved, namely, unpublished registration No. 

349, 537, was obtained under section 11 of the said Copyright Act of 
1909 (J.A. 35). The Hirshon copyright thus obtained was valid and re¬ 
mained valid, therefore, so long as no copies of the work were repro¬ 
duced for sale. In this respect, see the case of Patterson v. Century 
Productions, Inc., et al. , 93 F. 2d 489, 491-2 (CCA-2 1937) certiorari 
denied, 303 U.S. 655, wherein it was stated: 

"And as the plaintiff did in the first instance 
comply with Sec. 11 [now Section 12] his copyright 
so obtained was valid for an unpublished motion pic¬ 
ture not a photoplay provided the work was unpub¬ 
lished. So long as it remained unpublished he was not 
required to do more to keep his copyright valid for the 
statutory period . 

* * * * 

"Section 11 requires an additional deposit of copies 
’under Sections 12 and 13 of this title’, if after a Sec. 

11 copyright ’the work is later reproduced in copies 
for sale. ’ As this work was not reproduced in copies 
for sale before this suit was commenced that provision 
of Sec. 11 does not literally apply * * * . (Emphasis 
added.) 

As the Patterson case, supra, makes eminently clear, therefore, 
the Hirshon copyright remained valid "so long as it remained unpublished," 
and absolutely no further action was or is required by any section of the 
statute, until the unpublished work "is later reproduced in copies for 
sale" (an event which never occurred in the instant case). 

The question may nevertheless ar ise as to what is meant by the 
term "publication"; and in this respect the Patterson case, supra, con¬ 
tinues by stating: 
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"Public exhibition is not necessarily a general 
publication merely because the public generally is 
shown the work. The test of general publication is 
whether the exhibition of the work to the public is 
under such conditions as to show dedication without 
reservation of rights or only the right to view and 
inspect it without more." 

What constitutes a general publication is also discussed by Ball, in 
"Law of Copyright and Literary Property," Banks & Company, 1944, 
pp. 133-34, as follows: 

"Although every communication of a knowledge 
of the contents of a literary composition is in a sense 
a publication, cases on copyright have always recog¬ 
nized a distinction between a general and a limited 
publication * * * . 

* * * * * 

"The determination of the question whether a 
particular communication constitutes a general or a 
limited publication depends mainly upon the nature 
of the literary property, the purpose of the communi¬ 
cation and the character of the rights conferred. The 
communication of the contents of an unpublished work 
constitutes a limited publication when the owner there¬ 
of releases it, subject to restrictions on its use and 
enjoyment, to definitely selected individuals, or to 
a limited ascertained class, or expressly or impliedly 
confines the use and enjoyment to a prescribed occa¬ 
sion or purpose. A limited publication does not oper¬ 
ate to divest the owner of his right to secure a copy¬ 
right on such work, nor to deprive him of any rights 
which are inconsistent with, or adverse to, the re¬ 
strictions which he has imposed upon the use of his 
work * * *." (Emphasis added.) 

A recent statement to the same effect may be found in the case 
of White v. Kimmell, et al., 94 F. Supp. 502, 505 (D.C.S.D. Calif. 
1950), wherein the court held: 


’’The publication, to be effective as a dedication, 
must be a general publication . A limited publica¬ 
tion which communicates the contents of a manu¬ 
script to a definite group and for a limited purpose, 
and without the right of diffusion, reproduction, dis¬ 
tribution or sale, is considered a limited publication,’ 
which does not result in loss of the author 1 s common- 
law right to his manuscript, (citing cases.)” (Empha¬ 
sis in case.) 

While an actual sale of the published work may comprise a general 
publication, the record below is devoid of any evidence showing that any 
such sale or even an offering for sale occurred with respect to the song 
copies printed by Mr. Carlton. The only ’’evidence” on this point is that 
no royalties were ever paid by Mr. Carlton and that insofar as was known 
to the parties, no sale had ever been effected(J. A. 18). Defendant be¬ 
low, in answering the Complaint, in fact admitted this to be true as fol¬ 
lows: 

M * * * no sale or licensing for a consideration 
of plaintiff’s alleged composition has ever been ef¬ 
fected, nor has plaintiff ever derived any revenue, 
income or profit whatsoever from said composition 
or from the use by any one of the same” (J.A. 7). 

Since the statutory provisions relating, to copyrights clearly and speci¬ 
fically require that further action must be taken by the proprietor of an 
unpublished copyright only after copies are reproduced for sale , there¬ 
fore, it is urged that the existence, nature, and/or correctness of 
a copyright notice subsequently appearing on copies concededly not 
reproduced for sale, is completely immaterial to the validity of an un¬ 
published copyright registration such as is here involved. 

Moreover, even if the law should somehow be construed to require 
a notice on copies not reproduced for sale, the record is devoid of evi¬ 
dence showing that a distribution of said copies to the general public 
ever occurred. The previous citations, of course, recognize a clear 
distinction between a general and a limited publication; and these cita¬ 
tions further make quite clear that a limited publication cannot in any 


way affect the validity of any copyright, much less an unpublished copy¬ 
right duly secured under the statute. Whatever publication did occur in 
the present case was, insofar as the record shows, a limited publica¬ 
tion in the truest sense of the term. The song copies printed by Mr. 
Carlton were limited in number; these copies were meant to be distri¬ 
buted to a limited class of persons, and for a limited purpose. Although 
Appellee may now contend that the Carlton distribution was other than 
"limited", as that term is understood in the law, it must be emphasized 
that Defendant below adduced no facts which would support such a con¬ 
trary contention. This failure, in addition to Appellee's failure to es¬ 
tablish any sale or offering for sale of the Carlton printing, is complete¬ 
ly fatal to Appellee's position. 

Inasmuch, therefore, as the printed copies of the Hirshon song 
were never sold or offered for sale; and inasmuch further as there is no 
evidence in the record to the effect that these printed copies ever came 
into the hands of the general public, it is quite clear that those printed 
copies need not have had any notice whatsoever on them, and complete 
absence of such notice, or even presence of an incorrect notice, could 
in no way have affected the validity of the Hirshon unpublished copyright 
registration. It must be noted in passing, moreover, that the Carlton 
notice may be entirely correct and proper if Mr. Carlton was actually 
claiming to have made improvements in the original Hirshon song. De¬ 
fendant below, in addition to its other failures, has neglected to dispel 
this possibility by appropriate evidence, and has omitted to secure the 
testimony of Mr. Carlton regarding his actions and intent, notwithstand¬ 
ing the fact that its present contentions with respect to the invalidity 
of the Hirshon copyright are based entirely upon unproved assumptions 
as to that action and intent. 

The particular sections of the copyright act (Title 17, USC, 1952 
Ed.) which Defendant below relied upon in support of its motion for sum¬ 
mary judgment, in no way alter any of the foregoing. Each of these 
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sections relates solely to published copyrights, and the said sections 
do not refer to, nor indeed are they applicable to, an unpublished copy¬ 
right obtained under section 11, Copyright Act of 1909 (Title 17, USC, 
section 12). Section 10, Title 17, USC, requires that a statutory notice 
be placed upon copies "published or offered for sale in the United States 
by authority of the copyright proprietor;" and clearly, the printed copies 
of the Hirshon song were never published or offered for sale. Moreover, 
section 10, Title 17, USC, is concerned with a procedure for initially 
securing copyright protection for a "published" work and the Hirshon 
song had already been registered as au "unpublished" copyright under 
section 11, Copyright Act of 1909 (which latter section makes no refer¬ 
ence to, and does not require, any copyright notice whatsoever). 

Section 19, Title 17 USC (1952 Ed.) relates to the form that a 
copyright notice shall take, and is again concerned only with "the notice 
of copyright required by section 10 of this title, " namely, a notice af¬ 
fixed to copies published or offered for sale in an effort to secure 
copyright protection for a "published" work. 

Similarly, section 32 of Title 17, USC (1952 Ed.) is concerned 
with substitution of an assignee’s name for that of the assignor in a copy¬ 
right notice. The said section deals or*ly with such substitution "in the 
statutory notice of copyright prescribed by this title;" and again, this 
clearly refers to a notice on copies of a work published or offered for 
sale. In respect to section 32, Title 17, USC, moreover, it should be 
noted that the said section relates only to an assignment of the copyright 
in a specified book or other work. The copyright itself is, of course, 
properly distinct from the work itself (see section 41, Copyright Act 
of 1909, now Title 17, USC, section 27), and Defendant below has failed 
to establish such an assignment "of the copyright" from Hirshon to Carl¬ 
ton. The contract of December 27, 1943, which is alleged to be such 
an assignment, nowhere mentions the Hirshon copyright, and this un¬ 
published copyright registration was not in fact included or specified in 
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said contract. It is clear, therefore, that Title 17 USC, section 32 
has absolutely no pertinence under the facts of the present case. 

There is no statutory provision, therefore, which states that the 
duly registered Hirshon unpublished copyright is or can be invalidated 
by any of the actions subsequently taken by Mr. Carlton; and the case 
law, see particularly the Patterson case, supra, clearly establishes 
that, under the facts adduced below, the Hirshon copyright is still valid. 

There is, moreover, a further ground for reversal in this case; 
and in particular, it is urged that the granting of the summary judgment 
below, on the basis of the record presented to the trial court, constitutes 
reversible error. It requires no citation of authority to establish that, 
before a motion for summary judgment may be granted on a given propo¬ 
sition of law, it must be shown beyond question that there is no genuine 
issue as to any pertinent material fact. Moreover, the burden in this 
respect is upon the party seeking the summary judgment. See, for in¬ 
stance, Moore’s Federal Practice, second edition, 1955, Vol. 6, sec. 

56.15 [3], wherein it is stated, at pages 2123 through 2126, that: 

"The courts are in entire agreement that the 
moving party has the burden of showing the absence 
of any genuine issue as to all the material facts, which, 
under applicable principles of substantive law, entitle 
him to judgment as a matter of law. The courts hold 
the movant to a strict standard. To satisfy his burden 
the movant must make a showing that is quite clear 
what the truth is, and that excludes any real doubt as 
to the existence of any genuine issue of material fact. 

* * * And the papers supporting movant’s position 
are closely scrutinized, while the opposing papers are 
indulgently treated, in determining whether the movant 
has satisfied his burden." 

The District Court erred in attempting to apply certain published 
copyright statutory provisions, namely, sections 10, 19, and 32, Title 
17, USC, in determining the validity of an "unpublished" copyright duly 
secured under section 12, Title 17, USC (section 11, Copyright Act of 
1909). However, even if Defendant below was correct in its contentions, 


that sections 10, 19 and 32 of Title 17, USC, relating to "published" 
copyrights, could somehow be utilized to determine the validity of 
an "unpublished" copyright registration duly secured under the provi¬ 
sions of Title 17, USC, section 12, it was nevertheless incumbent upon 
Defendant below to establish beyond doubt that there was no genuine 
issue as to any fact material in determining the legal effect of those 
statutory provisions. 

Accordingly, before Defendant below could properly have availed 
itself of the several statutory provisions it relied upon, it was required 
to establish, by competent and undisputed evidence, just what Mr. Carl¬ 
ton’s actions and intent comprised. In particular, Defendant below should 
have been required to show, at the very least, that the printed copies 
prepared by Mr. Carlton were either sold, offered for sale, or other¬ 
wise generally published. This Defendant below did not and could not 
do. Both parties concede, of course, that there was no sale or offering 
for sale; and Defendant below nowhere clearly established that the copies 
printed by Mr. Carlton ever came into the hands of the general public 
or that they were ever distributed in other than a limited manner con¬ 
stituting a "limited publication," as that term is recognized in the law. 
Thus, even if the law is as Appellee assumes it to be, the facts and 
present record did not warrant the granting of a summary judgment based 
on the statutory provisions urged by Defendant below; and the Court below 
accordingly erred in so granting the said summary judgment. 


CONCLUSION 


1. The District Court erred in holding Appellant’s unpublished 
copyright registration to be invalid, since: 

a. The statutory provisions relied upon are inapplicable, 
and relate solely to ’’published" works. 

b. The printed works prepared by Carlton were never 
sold, offered for sale, or generally published. 

2. The District Court erred in granting Appellee’s motion for 
summary judgment since material facts relating to Carlton’s rights under 
the Hirshon unpublished copyright, as well as to the sale, offering for 
sale, and publication of the printed copies of the Hirshon work, are 

at issue. 

For these reasons we respectfully ask that the decision of the 
Court below be REVERSED. 

ELLIOTT I. POLLOCK 

WILLIAM D. HALL 

Ring Building 

Washington 6, D. C. 

Attorneys for Appellant 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

1 [ Filed Sept. 22, 1953] 

SIDNEY HIRSHON, ) 

1227 Shepherd Street, N. W. ) 

Washington, D. C. ) 

Plaintiff } 

v. } CIVIL NO. 4383-53 

UNITED ARTIST CORPORATION, ) 

924 New Jersey Avenue, N. W., ) 

Washington, D. C. ) 

Defendant ^ 

[Jury Action] 

COMPLAINT FOR DAMAGES 
(Musical Copyright Infringement) 

1. This Court has jurisdiction over the matter in controversy pur¬ 
suant to the provisions of Title 28, USC, Section 1338, and Title 17 USC, 
Sections 112 and 116. 

2. The plaintiff, Sidney Hirshon, created and wrote an original 
musical composition entitled M London Bells Will Ring Again" . Said 
musical composition was registered with and copyrighted by the Register 
of Copyrights, Library of Congress, Washington, D. C. under Classifi¬ 
cation E, No. 349537, on October 5, 1943 in the name of Rose H. Weinar, 
2 Berkley Avenue, Yonkers, New York, who wrote the lyrics to said 
musical composition. The said Rose Weinar is the natural mother of 
Sidney Hirshon. That it later became apparent to the plaintiff that the 
copyright registration was solely in the name of his mother, who has 
since made full and complete assignment of all her rights, title and in¬ 
terest in said musical composition unto the plaintiff, said assignment 
having been filed with the Register of Copyrights, Library of Congress, 


Washington, D. C., as required under the provisions of the copyright 
law relative thereto. The plaintiff is, therefore, the sole owner of the 
said musical composition " London Bells Will Ring Again" , together with 
any and all rights and emoluments thereunder. 

3. As a result of the creation of said musical composition by the 
plaintiff and the assignment as aforesaid, plaintiff is the sole proprietor 

2 of all the rights, title and interest in and to the said musical com¬ 
position and is still vested with the exclusive rights and privileges in 
said composition and all the material contained in the said "London Bells 
Will Ring Again " and the sole owner of the copyright of such musical 
composition. 

4. That subsequent to the registration of the musical composition 
"London Bells Will Ring Again" , to wit, in 1951 or 1952, the defendant 
infringed the plaintiff 1 s aforementioned copyrights and exclusive rights 
and privileges vested in the plaintiff as owner of the aforesaid composi¬ 
tion and copyrights therein by publishing or causing to be published, 
playing, reproducing and distributing upon the market for sale and for 
profit and otherwise exploiting for profit the Theme Song from T ’Moulin 
Rouge ", a modified version of which was copyrighted by Broadcast Music, 
Inc. with the Register of Copyrights, Library of Congress, Washington, 

D. C., February 20, 1953 under Class E, No. 69688. Said Theme Song 
from "Moulin Rouge" , distributed, published, played and exploited for 
profit by the defendant as part of and in connection with the motion pic¬ 
ture entitled "Moulin Rouge ", which the defendant produced, distributed 
and exploited, copies from and appropriates substantial parts and por¬ 
tions of and from the plaintiff’s said copyrighted composition entitled 
"London Bells Will Ring Again" . The defendant has released or has 
caused to be released and distributed for profit to movie houses and 
parties engaged in the business of showing motion pictures throughout 

the United States and foreign countries the motion picture "Moulin Rouge " 
which uses as its theme song the said so-called Theme Song from "Moulin 
Rouge" . That said motion picture production "Moulin Rouge " has been 
and is in general circulation throughout the United States and other parts 
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of the world; said motion picture uses the theme song of t f Moulin Rouge M 
approximately four (4) times during the motion picture; the number of 
Tr 3 times the said Theme Song has been played in showings of said movie is 
beyond the knowledge of the plaintiff, but is estimated to be in excess of 
one hundred fifty thousand (150,000) times. 

5. In playing, publishing, distributing and exploiting or causing to 
be played, distributed and exploited said Theme Song from Tt Moulin Rouge” , 
the defendant has committed plagiarism and piracy and the defendant 
knowingly followed and used the musical score and theme of the plaintiff’s 
musical composition tT London Bells Will Ring Agftin" . 

6. In offering for sale, rent or distribution the motion picture 
"Moulin Rouge ”, or in renting, selling or distributing the said motion 
picture "Moulin Rouge ", or any rights therein and any and all licenses 
thereto wherein the Theme Song from " Moulin Rouge " was played, pub¬ 
lished or used, the defendant infringed the plaintiff’s exclusive rights 
vested in the plaintiff by law. There is attached hereto and made a part 
hereof as Exhibit 1 a copy of the plaintiff’s work infringed upon by the 
defendant. The plaintiff is unable to attach at this time and make a part 
hereof an exact copy of the score of the Theme Song from " Moulin Rouge" 
as used in the motion picture "Moulin Rou ge" produced as aforesaid by 
the defendant. Plaintiff alleges, however, that said musical score is 
well known to the defendant and is readily available to the defendant as 
part of its own records and files. 

WHEREFORE, the premises considered, the plaintiff prays: 

1. That the defendant be required to pay the plaintiff such damages 
as the plaintiff has sustained as a result of the defendant’s infringement 
of the aforesaid copyrights of the plaintiff and to account and pay over 

to the plaintiff all the gains, profits and advancements derived by the 
defendant from such infringement, such damages as to the Court shall 
appear proper under the provisions of the Copyright Statute, Copyright 
Law, Title 17, USC, which damages the plaintiff estimates to be in ex- 
Tr 4 cess of Two Million Dollars ($2,000,000.00). 

2. That the defendant be required to pay to the plaintiff punitive 


damages upon proof of the defendant's willful plagiarism and infringement 
of the plaintiff's musical composition and rights. 

3. That the defendant be required to deliver and surrender all 
motion picture film and prints containing the sound track of said motion 
picture production "Moulin Rouge " in which the Theme Song from "Moulin 
Rouge" appears or is a part; and that the said Theme Song known as'"The 
Song from "Moulin Rouge'" and the sound track containing said infringe¬ 
ment be impounded during the pendency of this action and be destroyed 
upon final judgment herein. 

4. That the Court order the defendant to pay reasonable counsel 
fees and costs as may seem reasonable and proper to this Court. 

5. That the defendant be enjoined during the pendency of this ac¬ 
tion and permanently from infringing the said copyright works of the 
plaintiff in any manner whatsoever. 

' /s/ David I. Abse', 

Attorney for Plaintiff, 

711 - 14thSt., N.W. 

Washington 5, D. C. 

REpublic 7-2008 

Mr. Clerk: 

Plaintiff demands trial by jury on all issues of fact. 

/s/ David I. Abse', 

Attorney for Plaintiff 

1 [ Filed Oct. 30, 1953] 

ANSWER OF DEFENDANT TO COMPLAINT 

Comes now the defendant, United Artists Corporation, and for 
answer to the complaint filed herein by plaintiff respectfully represents 
to the Court as follows: 

FIRST DEFENSE 

1. The complaint fails to state a cause of action. 

SECOND DEFENSE 

2. The complaint fails to state a claim against defendant upon which 
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relief can be granted. 

THIRD DEFENSE 

3. Defendant admits the allegation of jurisdiction contained in 
Paragraph 1 of the complaint. Defendant has no knowledge as to the 
truth or falsity of the allegations contained in Paragraph 2 of the com¬ 
plaint, and therefore can neither admit nor deny the same. 

4. Answering the allegations of Paragraph 3 of the complaint, de¬ 
fendant denies that plaintiff is the sole proprietor and owner of the musi¬ 
cal composition entitled LONDON BELLS WILL RING AGAIN, and all 
the right, title and interest therein, it appearing from plaintiff’s exhibit 
(sheet music) attached to and filed with his complaint that said compo¬ 
sition was published with notice of copyright in and by the publisher, one 
Joseph Carlton, and it appearing from plaintiff’s own said exhibit that 
said Joseph Carlton claims to be the copyright proprietor thereof. 

m 

Tr 2 5. Answering the allegations of Paragraph 4 of the complaint, de¬ 

fendant admits its distribution of the motion picture MOULIN ROUGE 
containing the song referred to in plaintiff’s complaint (and hereinafter 
referred to as THE SONG FROM MOULIN ROUGE); defendant admits 
that said motion picture is in general circulation in the trade. Defendant 
denies each and every other allegation contained in Paragraph 4 of the 
complaint. 

6. Defendant denies the allegations contained in Paragraph 5 of 
the complaint; and denies each and every allegation contained in Para¬ 
graph 6 of the complaint, excepting only that defendant admits that the 
musical score from said motion picture is known to it. 

FOURTH DEFENSE 

7. The composition known as THE SONG FROM MOULIN ROUGE 
does not infringe the composition entitled LONDON BELLS WILL RING 
AGAIN set forth in plaintiff’s Exhibit No. 1 attached to his complaint. 

FIFTH DEFENSE 

8. Plaintiff has failed to annex to his complaint or to file herein a 
copy of the alleged infringing work, and plaintiff has failed to explain its 
absence. Said failure on the part of plaintiff renders his complaint 
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fatally defective, plaintiff having failed to comply with Rule No. 2 of the 
Rules For Practice and Procedure Adopted By The United States Supreme 
Court Under Section 25 Of An Act To Amend And Consolidate the Acts 
Respecting Copyright Approved March 4, 1909, (101. U.S. C., Title 17) 
which provides for the filing of, or explaining the absence of a copy of 
the alleged infringement of copyright with the petition (that is, plaintiff’s 
complaint). Defendant has been advised, believes and therefore avers 
that as a matter of law plaintiff’s failure, as hereinabove noted, is 
ground for dismissal of this action. 

Tr 3 SIXTH DEFENSE 

* 

9. Neither the defendant nor the composers of the musical score 
included in the motion picture MOULIN ROUGE, nor the makers or pro¬ 
ducers of said motion picture, ever had any access to, or knowledge of, 
plaintiff’s alleged composition, prior to the date of filing by plaintiff of 
his complaint herein; and if it be found as a fact (which defendant denies) 
that any similarity whatsoever exists between plaintiff’s alleged composi¬ 
tion and any portion of the musical score from MOULIN ROUGE, such 
similarity has resulted from independent minds working independently 
and without tinge or trace of knowledge as to the other. Unwitting simi¬ 
larity has often and unavoidably occurred in the case of musical composi¬ 
tions, independently composed, as a matter of coincidence. 

SEVENTH DEFENSE 

10. Defendant denies specifically and absolutely any plagiarism, 
piracy or intent to commit plagiarism or piracy on its part, or on the 
part of any one connected with the production of MOULIN ROUGE, or 
with the composition and inclusion in said motion picture of the musical 
score therefrom. 

EIGHTH DEFENSE 

11. Defendant is advised as a matter of law, believes and therefore 
avers that if plaintiff (either as a composer of LONDON BELLS WILL 
RING AGAIN or as assignee of Rose H. Weinar, who is described in 
Paragraph 2 of plaintiff’s complaint as the original copyright proprietor 
of said song) ever owned a copyright therein said copyright and all 
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proprietorship therein, together with the rights vested by statute in a 
statutory proprietorship, have been lost by virtue of the publication of 
said composition LONDON BELLS WILL RING AGAIN as shown and 
exemplified by plaintiffs Exhibit No. 1 attached to his complaint. The 
copyright notice attached to plaintiffs said Exhibit No. 1 bears the date 
of 1944, whereas said composition LONDON BELLS WILL RING AGAIN 
Tr 4 is alleged in plaintiff's complaint to have been copyrighted not later 
than October 5, 1943, on which date, according to the allegations of the 
complaint, copyright therein was registered. The publication with copy¬ 
right notice containing a later date than the true date destroys, nullifies, 
vitiates and terminates any statutory copyright protection theretofore 
existing in said composition. 

NINTH DEFENSE 

12. There is no originality in that portion of the melody LONDON 
BELLS WILL RING AGAIN which plaintiff claims has been infringed, as 
designated by plaintiff on Pages 42 and 43 of his deposition taken pursuant 
to notice on October 16, 1953, and filed herein. The musical note se¬ 
quence as to which plaintiff claims infringement has, in fact, been used 
in prior published compositions for many years prior to the alleged com¬ 
posing by plaintiff. 

TENTH DEFENSE 

13. Although plaintiff alleges the composition of LONDON BELLS 
WILL RING AGAIN some ten years prior to the filing of this action, and 
although as shown by plaintiffs Exhibit No. 1 attached to the complaint, 
his said composition was published in 1944 and has since been available 
for purchase by the public and/or professional use, no sale or licensing 
for a consideration of plaintiffs alleged composition has ever been ef¬ 
fected, nor has plaintiff ever derived any revenue, income or profit 
whatsoever from said composition or from the use by any one of the same. 
Defendant says that even if plaintiffs composition has been infringed by 
any portion of the score from the motion picture MOULIN ROUGE (which 
defendant emphatically denies) plaintiff has, nevertheless, suffered no 
damages resulting therefrom, nor will plaintiff suffer any damages 
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therefrom in the future. 

Tr 5 ELEVENTH DEFENSE 

14. Defendant denies that plaintiff was or is the composer of the 
composition LONDON BELLS WILL RING AGAIN. 

TWELFTH DEFENSE 

15. Defendant says that if any one is the owner of a copyright in 
LONDON BELLS WILL RING AGAIN (which defendant denies), plaintiff 
is not such proprietor. 

16. It appears from plaintiff’s Exhibit No. 1 that the copyright (if 
any existed or exists) in LONDON BELLS WILL RING AGAIN was or is 
vested in Joseph Carlton. 

17. By contract dated on to wit, the 27th day of December, 1943, 
between Joseph Carlton on the one hand, and Rose H. Weinar and Sidney 
Hirshon (plaintiff herein) on the other hand, the said Rose H. Weinar and 
the plaintiff sold, assigned and transferred to the said Joseph Carlton, 
successors and assigns, the composition LONDON BELLS WILL RING 
AGAIN, including the title, words and music thereto and the right to 
secure copyright therein throughout the entire world, and to have and to 
hold the said copyright and all rights of whatsoever nature thereunder 
existing, for a period of three years from December 27, 1943. Said 
contract of sale and assignment granted right of publication by the said 
Joseph Carlton. Defendant is advised, believes and therefore avers that 
the rights thereby assigned included the right to publish said composition 
with copyright notice claiming copyright in the said Joseph Carlton. Said 
contract further provided and/or contemplated that upon termination of 
the said Joseph Carlton’s rights thereunder, said Joseph Carlton would 
execute to the said Rose H. Weinar and plaintiff an assignment of copy¬ 
right in said composition. No assignment from Joseph Carlton to 
plaintiff or to any one else of the copyright in said composition LONDON 
BELLS WILL RING AGAIN has ever been recorded in the Copyright Office 
(Office of the Register of Copyrights, Washington, D. C.); defendant be¬ 
lieves and therefore avers that the said Joseph Carlton has never assigned 
copyright in said composition to plaintiff or any other person. 
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THIRTEENTH DEFENSE 


18. Such portion of plaintiffs alleged composition LONDON BELLS 
WILL RING AGAIN as plaintiff claims in this cause to have been infringed 

i 

is in the public domain. 

FOURTEENTH DEFENSE 

19. Defendant is advised as a matter of law, believes and there¬ 
fore avers that if any copyright existed in LONDON BELLS WILL RING 
AGAIN immediately prior to its publication by Joseph Carlton, said copy¬ 
right was forever lost, nullified, vitiated and terminated by the publica¬ 
tion of the composition with notice of copyright proprietorship in Joseph 
Carlton, inasmuch as the said Rose H. Weinar and the plaintiff (each or 
both of them being the owners of the said song and any copyright therein) 
did assign said composition and any copyright therein unto the said Joseph 
Carlton, with permission to publish the said composition with notice of 
copyright in Joseph Carlton, and had acquiesced in and/or consented to 
such publication with the aforesaid notice of copyright, but the said as¬ 
signment of copyright to Joseph Carlton had not been recorded in the 
Copyright Office (Office of the Register qf Copyrights, Library of Congress, 
Washington, D. C.) prior to the publication by Carlton as aforesaid. Said 
assignment to Carlton by plaintiff and/or Rose H. Weinar has never been 
recorded in the Copyright Office. 

FIFTEENTH DEFENSE 

20. Under the aforesaid contract dated December 27, 1943, be¬ 
tween plaintiff and Rose H. Weinar on the one hand and Joseph Carlton on 
the other, it was contemplated that licensing rights respecting said LON¬ 
DON BELLS WILL RING AGAIN would be handled through the American 
Society of Composers, Authors and Publishers. As shown by plaintiffs 
Exhibit No. 1 attached to plaintiffs complaint, the licensing of perform¬ 
ance rights in said composition was and is vested in Broadcast Music, 

7 Inc., popularly known as BMI. Defendant has no knowledge as to 
the existing contractual relationship between BMI on the one hand and 
either plaintiff or the publisher of said composition on the other, but 
defendant believes and avers that under such contractual relationship 
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BMI and not the plaintiff should have brought this action, if any cause of 
action existed, which defendant denies. 

21. Plaintiff seeks recovery against defendant herein, claiming 
damages allegedly arising from the publishing, distributing and exploit¬ 
ing of the aforesaid SONG FROM MOULIN ROUGE. In this connection, 
defendant says that the copyright in THE SONG FROM MOULIN ROUGE and 
all rights thereunder, including public performance for profit, is vested 

in Broadcast Music, Inc., which published the same and which, in fact, 
appears from plaintiffs Exhibit No. 1 attached to this complaint to be the 
licensing agent of LONDON BELLS WILL RING AGAIN. 

SIXTEENTH DEFENSE 

22. Defendants sole connection with the motion picture MOULIN 
ROUGE and with the musical score thereof, including THE SONG FROM 
MOULIN ROUGE, arose by contractual arrangements made between the 
producer of said motion picture and this defendant, whereunder said 
motion picture was released through this defendant (meaning, in the 
trade, distributed by this defendant, whose sole business it is to dis¬ 
tribute motion pictures produced by others for exhibition in theatre houses). 
Defendant had no part whatsoever in the production of the motion picture 
MOULIN ROUGE or in the composition or inclusion in said motion pic¬ 
ture of any musical score therein. The prime and sole concern of this 
defendant was and is with bookings and delivery of prints of the film. 
Defendant’s participation in activities relating to said motion picture have 
been wholly confined to such bookings and distribution. But defendant 
says that neither it nor any other person, firm or corporation in any way 

^participating in the production or distribution or exhibition of said motion 
picture MOULIN ROUGE, or in the composition of the music therefrom, 
violated or infringed any right of plaintiff or has knowingly followed or 
knowingly used any portion of the musical score of LONDON BELLS 
WILL RING AGAIN. 

SEVENTEENTH DEFENSE 

23. The motion picture MOULIN ROUGE has been an outstanding 
success from an artistic standpoint; the music therefrom, including THE 



SONG FROM MOULIN ROUGE, has been and is highly popular, being a 
melodious, harmonious and beautiful composition throughout. Although 
apparently published many years prior to THE SONG FROM MOULIN 
ROUGE, the composition LONDON BELLS WILL RING AGAIN has been 
wholly unheard of, with no degree of popularity whatsoever and has 
earned nothing, has sold no copies, and cannot from an aesthetic, musi¬ 
cal, artistic or monetary standpoint be classed with THE SONG FROM 
MOULIN ROUGE. Defendant sincerely believes and avers that plaintiff, 
knowing of the huge success of the motion picture MOULIN ROUGE and 
the great popularity of the Song therefrom, has resurrected his alleged 
composition of some ten years earlier, and is here attempting to take 
advantage of the success and popularity of the motion picture MOULIN 
ROUGE and the Song therefrom, because of any slight similarity between 
the two compositions, albeit innocently and independently arrived at, as 
plaintiff in his aforesaid deposition filed herein has admitted could be 
the case. 

Wherefore, having fully answered, defendant prays: that this ac¬ 
tion be dismissed with costs and reasonable attorney's fees sustained on 
defendant's behalf. 

BRYLAWSKI & BRYLAWSKI 

By Fulton Brylawski 

WOLF & WOLF 

By William B. Wolf 

Attorneys for Defendant 
1331 G Street, N.W. 
Washington 5, D. C. 
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[Filed Oct. 30, 1953] 

Washington, D. C. 

Friday, October 16, 1953 

Deposition of SIDNEY HIRSHON . . . 


Tr 2 


SIDNEY HIRSHON, 

a witness of lawful age, was duly sworn by the notary public and, being 

examined by counsel, testified as follows: 

****** 

By Mr. William B. Wolf, Sr.: 

Q. Your name is Sidney Hirshon? A. That’s right, sir. 

Q. And you are the plaintiff in District Court action 4383-53? 

A. That’s right. 


Tr 12 Q. Let us take it first by year. A. By year I guess I don’t know. 
What year was the — the song was copyrighted 1943. What date? 

Q. According to your complaint, on October 3, 1943. A. October? 

Q. Yes, sir. October 5, I guess it is. 

MR. ABSE: October 5. 

THE WITNESS: October 5, 1943, it was copyrighted. 

BY MR. WOLF, SR.: 

Q. Yes. So that is that the time just before that that you wrote 
it? A. That’s right. 

Q. Was it revised, you say? A. Yes. Slightly. 

Q. Was that before or after you deposited a copy in the copyright 
office? A. No, sir. It was not. 

Q. It was not what? Before or after? A. It was not revised at 
all after the copyright. 

Q. So it was before you deposited it? A. Yes. 

Q. And what did you deposit in the office of the Register of Copy- 
Tr 13 rights? A. I left that up to Mr. Wienar at the time. 

Q. Who was that? Your stepfather? A. My stepfather. I believe 
it was just a professional copy. 

Q. When you say "a professional copy, M was it in printed form, or 
manuscript form, or what? A. No. I think that was — I wouldn’t want 
to say. I don’t know. 

Q. I am asking you. If you don’t know, of course you can’t answer. 
A. No. I don’t know, to be frank with you. 

Q. Perhaps your counsel can for you. A. Can you check that, 






Mr. Abse? 

MR. WOLF, SR.: Can you assist the witness, Sir ? 

\ 

THE WITNESS: Whether it was a professional copy or a 
printed copy. 

MR. ABSE: Perhaps if he looks at this it might refresh his 
recollection. 

MR. WOLF, S K.: Can I see what you are handing him, please ? 

MR. ABSE: Here is a copy of the song. You can look at both 
of them. 

MR. WOLF, SR.: Let the record show that your counsel has 
handed you a manuscript as well as a printed copy — a published 
14 copy — of your song. 

BY MR. WOLF, SR.: 

Q. Can you tell me which of those was deposited with the 
Register of Copyrights ? A. I don’t know, but the record is 
available and I don’t remember just which one it is. One of these 
was in there, though. 

Q. The question is which one, and you don’t know? A. 

I don’t know. 

* * * * * * 

20 MR. WOLF, SR.: Mark it Defendant’s Exhibit for identification 
No. 1. 

(The manuscript referred to was 
marked for identification Defendant’s 
Exhibit No. 1.) 

BY MR. WOLF, SR.: 

Q. On Defendant’s Exhibit for identification No. 1, which 
is the manuscript of your song — and I think I can help you on this 
— a copy of which, and I presume it is of that, was filed with the 
Register of Copyrights at the time you applied for a registration of your 
song as an unpublished work, I am asking you who put the notes on the 
paper in pen? A. This happens not to be my writing on here. 
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****** 

TR 28 BY MR. WOLF, SR.: 

Q. You mentioned your publisher, Mr. Carlton, and the 
fact that you were tied up for three years with him ? A. That’s 
right. 

Q. Let us take it step by step so you can explain to us 
how you were tied up. We get to the point where a copy was deposited 
in the Register of Copyrights’ office? A. Yes, sir. 

Q. Back in 1943. A. Yes, sir. 

Q. Then you were ready to mark it your product? A. That’s 
right, sir. 

Q. How did you get in touch with Carlton or how did he get 
in touch with you?' A. The particular numbers including "London 
Bells," was brought up to this printing office. It was made into this 
particular form, as you see it here. 

Q. When you say "this" you refer to the exhibit attached to 
the complaint? A. The printed copy. 

Q. All right. A. As the item was ready to be produced, this 
publisher happened to be there. He looked at the song and asked me 
whether I had had a publisher. 

TR 29 Q. Had you ever met him before ? A. No, sir. 

Q. Did you know of him? A. No, sir. 

Q. Did he introduce himself to you ? A. Yes, sir. 

Q. And he wanted to publish your piece ? A. Yes, sir. 

i 

Q. And expbit it for you ? A. Yes, sir. 

Q. And you made an arrangement with him to do so ? A. 

That’s right, sir. 

Q. This was before or after your mother had assigned the 
copyright to you ? A. This was before. 

Q. So at the time you made your deal with him your mother 
was still the copyright registrant of record? A. That’s right, sir. 

Q. How long after that — incidentally, your complaint 
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doesn’t show it — when did your mother assign the copyright to 
you? A. Well, let me explain that to you. My mother at this 
particular time — at that particular time — excuse me. Let 
me scratch that to word it a little hit more sensibly. 

TR 30 Q. All I asked you was when, Mr. Hirshon. A. Yes. At 
that particular time — 

Q. I am sorry. I would like the time. A. What time you 

want? 

Q. Yes, sir. I want a date. Not how she came to do it, 
but when. When did she assign the registered copyright over to you ? 
A. Check the date you have there. 

MR. ABSE: Can he look at the record files of the Library 
of Congress ? 

MR. WOLF, SR.: Yes. Just let me see what you are handing 

him. 

BY MR. WOLF, SR.: 

Q. I asked you previously whether at the time you talked to 
Mr. Carlton the copyright had been assigned to you by your mother. 
A. No, sir. 

Q. And you said that was done afterwards. A. That was 
done afterwards. 

Q. Your counsel has been good enough — 

MR. ABSE: Chronologically it is correct. 

MR. WOLF, SR.: That’s right. 

BY MR. WOLF, SR.: 

Q. Your counsel has been good enough to furnish me with 
the original assignment from your mother to you. A. That’s right, 
sir. 

TR 31 Q. Which is dated the first day of August, 1953. A. That’s 
right, sir. 

Q. When you made arrangements with Mr. Carlton it was 
back in 1944, was it ? A. Yes, sir. 
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Q. Were you acting on your mother*s behalf as the copy¬ 
right proprietor ? A. No, sir. My mother was present with me at 
the time. 

Q. She was there with you ? A. Yes, sir. 

Q. The arrangements were made jointly between the three 
of you? A. That’s right. 

Q. That is fine. 

Let the record show that counsel for both sides agree that by 
instrument of assignment dated August 1, 1953, Rose H. Wienar 
assigned to the plaintiff all of her right, title and interest in and to 
the copyright in "London Bells Will Ring Again," originally 
registered under Classification E, Unpublished, No. 349537, on 
October 5, 1943. ! A. ' Unpublished. Is that right ? 

MR. ABSE: That’s right. 

MR. WOLF, SR.: And in all renewals with full power unto 
TR 32 said assignee at his own cost to take all legal bieasures he 

may deem proper for the recovery of the assigned premises and any 
emoluments that may be received by reason thereof. Counsel sti¬ 
pulates with me that that is the assignment we are talking about ? 

MR. ABSE: That is the assignment. 

MR. WOLF, SR.: And it was recorded in the office of the 
Register of Copyrights — it is acknowledged by the office of the 
Register of Copyrights as having been recorded on September 3, 

1953. 

BY MR. WOLF, SR.: 

Q. Now we have you back in Mr. Carlton’s place. A. That’s 

right. 

Q. You and your mother and Carlton are there? A. That’s 

right. 

Q. He wants to publish the song. A. That’s right. 

Q. You and your mother agree to let him. In writing? A. 

I don’t believe it was the same day; but yes, sir, in writing. 
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Q. He offered you a contract ? A. That’s right. 

Q. A printed form? A. Yes, sir. 

Q. You signed it ? A. Yes, sir. 

TR 33 Q. Your mother signed it ? A. Yes, sir. 

Q. Have you got your copy? A. Yes, sir. 

Q. May I have it, please ? A. I don’t have it here. I can 
produce it at any time. 

Q. I am going to ask you to produce it. A. It is a regular 
written form. 

Q. If necessary, we can hold this hearing open to produce 
it. I mean, I haven’t given you notice to produce that, but I am 
telling you now I want it, so if counsel has no objection, I want to 
see it. 

MR. ABSE: We will stipulate we will furnish it. 

THE WITNESS: It is the regular Songwriters Protective 
Association contract. It is their written form. 

MR. WOLF, SR.: Off the record 

(Discussion off the record) 

BY MR. WOLF, SR.: 

Q. Is that a two-page contract, as you recall it? A. Yes, 
sir. I think it is. 


Q. As long as you haven’t got it with you, tell us roughly 
what it said. You said something about being tied up on a three-year 
deal with Carlton. A. Yes, sir. That is in the contract. 

TR 34 Q. What was the deal? A. I can’t remember it all right 


now. 

Q. Did he have all rights in the song for three years ? A. 
There is a typewritten line in there and I wouldn’t want to say without 
being sure. 

Q. Was this form of contract the form which composers sign 
with publishers giving them the right to publish it ? A. Yes, sir. 

Q. Showing the copyright notice and the name of the publisher 
and payments to you on a royalty basis, or was it an outright sale, 
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or what ? You tell me. A. It is a royalty basis; not an outright sale. 
Q. A royalty basis ? A. Yes, sir. 

Q. How much royalty did you ever collect on it — anything ? 
A. No, sir. 

Q. So that apparently there were no sales. Correct ? A. 
Apparently he had done nothing to produce any sales. That’s right, 
sir. 


****** 

TR 40 Q. Isn’t it a fact that in the agreement that you signed with 
Carlton, which is the standard form of publishing agreement, you 
conveyed to him and your mother conveyed to him, the copyright 
in the song which he was to publish? A. For a period of three years. 

****** 

BY MR. WOLF, SR.: 

TR 44 Q. I show you Defendant’s Exhibit 2 for identification and 
ask you whether you are referring to the same thing I am when we 
talk about the sheet music from the song from Moulin Rouge ? A. 

Yes, sir. 

****** 

TR 62 Q. I ask you now, when did you first know that Carlton 

published the song that you wrote with copyright notice in himself ? 

A. With copyright notice in himself? 

Q. Yes, sir. If you will look at the second page at the 
bottom of your Exhibit No. 1 attached to the complaint, you will 
see that Carlton claims copyright proprietorship. 

MR. ABSE: Just a minute. I will object to that unless the 
witness is asked to look at an exact copy of that which is filed 
in the Library of Congress. 
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TR 63 MR. WOLF, SR.: I am asking the witness to look at the sheet 
music which he has attached to his bill of complaint and which bears 
a copyright notice in the name of Joseph Carlton. The witness is 
looking at it, are you not ? 

THE WITNESS: Yes, sir. 

BY MR. WOLF, SR.: 

Q. When did you first know that the music as published by 
Carlton carried that notice which it does ? When did you first know 
it? A. When it came off the press. That’s all I know. 

Q. In other words, you saw it right away ? A. When it 
came off the press. I would imagine so. Yes. 

Q. Did you see a proof copy first ? Before it was actually 
written in final form ? A. Frankly, no, I did not. 

Q. You did not ? A. I did not. 

Q. But before there was any public offering of this song, 
you knew how it looked and you knew it carried Carlton’s copyright 
notice, didn’t you? A. Repeat that again? 

Q. Read the question, please. 

(Whereupon the question referred to was read by the reporter.) 

TR 64A. Yes. I believe I did at the time. 

****** 

BY MR. WOLF, SR.: 

TR 68 Q. As far as you are concerned, BMI is still acting as 
your licensing agent ? A. I imagine so. 

Q. So that anybody who publishes the music under license 
from BMI — A. I imagine so. 

Q. — Would be legally able to do so ? A. I imagine so. 

Q. Look at the sheet music on Moulin Rouge, please, sir, 
and tell me who the copyright proprietor is. You will find that also 
on the second page. A. Copyrighted by Broadcast Music, Inc. 
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TR 68 Q. BMI? A. Yes. 

* * * * * * 

TR 91 Q. And when you saw the copy, of which your Exhibit 1 

attached to your complaint is one — when you saw the copy come off 
the press you went over it and you saw that he had copyrighted it or 
claimed copyright in his own name, Joseph Carlton, 1944, and you 
made no objection to that, did you? A. That being the first song 
that I had ever had published I diin’t know but what that might be 
customary. 

Q. Did you make any objection to it ? A. I believe I ques¬ 
tioned it at the time but — 

Q. Did you make any objection to it ? A. I didn’t make any 
objection. I questioned it, but I didn’t make any objection to it. 

Q. Did your mother make any objection to it ? A. Well, 
we both questioned it and he said that was normal procedure. 

Q. So you acquiesced in it ? A. That’s right. 

****** 

TR 102 FURTHER EXAMINATION BY COUNSEL FOR THE DEFENDANT 

* * * * * * 

TR 103 Q. Have you ever made one five cent piece out of this 
song in the nine years or ten years that have elapsed since you 
published it, or since you composed it ? A. No. 

Q. From any source whatsoever ? A. No 

Q. Have you ever made a nickel out of any song you have 
ever written? A. No. 

Q. What do you do in grocery business or the restaurant 
business ? A. I am the owner. 
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TO 1 


TR 2 


TR 3 


[Filed March 27, 1956] 

Interrogatories to be Propounded on Plaintiffs 
Behalf to M. Georges Auric at the United States 
Consulate, American Embassy, 2 Avenue Gabriel, 

Paris, France, by the Consul General, a Consul 
or Vice Consul of the United States of America 

4c * * * * 4c 

7. State what, if any, honors, awards or other commendations 
you have received by virtue of your work as a composer. 

8. Are you a member of the French Society of Authors and 
Composers of Music ? If so, do you now hold or have you held any 
office in said Society, and if so, what office or offices ? 

9. Are you now or have you ever been a member of the 
National Council for UNESCO, and if so, has music any relationship 
to your membership? 

1 10. Are you now or have you ever been a member of the Board 

of Examiners for the competitive examination of the National Conserva- 

% 

tory of Music and Dramatic Art of Paris ? 

11. Have you ever been or are you now an officer of the Legion 
of Honor ? If so, state the reason for your selection as an officer of 
the Legion of Honor, if you are able to do so. 

* * 4c 4c 4c 4c 

22. Is THE SONG FROM MOUUN ROUGE a wholly original 
composition by you? 

* 4c 4c 4c 4c 4c 

25. Please describe the musical composition THE SONG FROM 
MOULIN ROUGE from a musical or artistic standpoint; that is, the 
musical theme and its development, the timing rhythm, key, beat, 
phrasing, the use of added quarter and eighth characteristics, tonic 
and/or atonic chords and chords of the mediant, explaining the 
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various uses employed in the composition. 

(At this point, the officer before whom this deposition is being 
taken will exhibit to the witness Defendant’s Exhibit for Identification 
#2 Fr.) 

26. You are now handed a photostat of a composition entitled 
LONDON BELLS WILL RING AGAIN, which, accordiig to the legend 
on its cover, consists of music by Sidney Hirshon, the plaintiff in this 
action, and lyrics by Rose Weinar. Please examine this composition 
entitled LONDON BELLS WILL RING AGAIN and now state whether or not 
you ever saw or heard of the composition entitled LONDON BELLS 
WILL RING AGAIN prior to the 22nd day of September, 1953. 

27. State whether you ever heard the music of LONDON BELLS 
WILL RING AGAIN prior to September 22, 1953. 

28. Your attention is directed to the first seven melody notes 
of the verse of LONDON BEL IS WILL RING AGAIN, denoted by the 
words ” London bells will ring again" where they appear under the 
melody line in said Exhibit, on the first inside page. State categori¬ 
cally whether in composing the SONG FROM MOULIN ROUGE your 
inclusion therein of the first phrase of your composition, consisting 
of five notes denoted by the words "whenever we kiss" on Defendant’s 
Exhibit for Identification #1 Fr., or any other portion or portions of your 
said composition, was taken from, or based upon, or in any way derived 
from, or influenced by, any portion of the melody of LONDON BELLS 
WILL RING AGAIN. 

29. The alleged composer of LONDON BELLS WILL RING 
AGAIN, Mr. Sidney Hirson, has stated in a deposition taken in this 
action and filed in this cause that he composed LONDON BE LIS WILL 
RING AGAIN during the year 1943. He has further claimed that a copy 
of his said composition was deposited with the Register of Copyrights, 
Library of Congress, Washington, D. C., in the year 1943. Please 
state categorically whether your composition now known as THE SONG 
FROM MOULIN ROUGE, Defendant’s Exhibit for Identification #1 Fr., 

****** 
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CERTIFICATE OF MAILING 


TR 1 


TR 2 


TR 3 


[Filed April 25, 1956] 

Deposition of witness, produced, sworn and examined the 
eighteenth day of April in the year one thousand nine hundred and 
fifty-six, before me, MARJORY WALLIS, Vice Consul of the United 
States of America at Paris, France, * * * 

Present for Defendants: H. H. Marcus 

of the firm of Cardew Smith 
& Ross, 27 Ely Place, 

London E. C. 1 
representative of attorneys 
for the Defendants. 

Present for Plaintiff: No one 

****** 

The answers of the witness were taken down stenographically 
by the said sworn interpreter and were then forthwith transcribed by 
her under my direction, and the said transcript being then read over 
correctly to the witness by the sworn interpreter was then signed 
by the witness in my presence. 

GEORGES AURIC of 90 Faubourg Saint-Honore, Paris, France, 
composer, of lawful age, being by me first duly sworn, deposes and 
says: 


****** 

7. To the seventh interrogatory he says : 

I am an officer of the Legion of Honor. I am a member of 
the Board of Examiners of the Conservatoire. I have been deputy 
member of the Board of Examiners for the highest competition in 
France, that is to say: the "Grand Prix de Rome". The examiners 





27 

for this competition are members of the Institut de France to whose 
number is added a musician; I was the musician selected. I have 
also belonged to the Board of Examiners for the "Grand Prix de la 
Ville de Paris". I am a member of the Music Council of the French 
Broadcasting and TV system and of all the commissions of the 
Ministry of National Education in charge of distributing subsidies 
to musical organizations in France. Last year I was President of the 
"Marguerite Long-Jacques Thibault" international competition 
TR 4 which, in Paris, is the most important competition open to 
instrumentalists of all countries. 

8. To the eighth interrogatory he says : 

Yes, I am a member of the French Society of Authors and 
Composers of Music. I have held the office of Director for nine 
years, and that of President for one year. I am now Honorary Presi¬ 
dent of that Society. 

9. To the ninth interrogatory he says : 

Yes, it is in my capacity of music composer, and perhaps 
also as President of the Society of Authors, that I have been called 
upon to be a member of the National Council for UNESCO. 

10. To the tenth interrogatory he says : 

I have been a member of the Board of Examiners for the 
competitive examination of the National Conservatory of Music and 
Dramatic Art of Paris for several years. It is impossible for me to 
say whether I shall be a member of it again this year since the Board 
of Examiners is renewed annually. However, if I can spare the time, 
there is every chance that I shall be re-elected. 

11. To the eleventh interrogatory he says : 

I am now an officer of the Legion of Honor. It is embaras- 
sing for me to state the exact reason for I am not in the habit of 
boasting, but I assume that, in the minds of those who conferred this 
distinction on me, it was a token of the merits I am supposed to have 
in my profession. I think I am justified in believing this because it 
was the President of the Republic, Mr. Vincent Auriol, who insisted 
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on personally investing me with this decoration during a reception 
which he had very kindly organised especially for me at the Palais 
de l'Elysee. 

****** 

TR 9 22. • T o the twenty-second interrogatory he says : 

Yes. 

****** 


TR 10 25. To the twenty-fifth interrogatory ♦ 

In replying to the preceding question, I have just stated 
that what appeared to me to be particularly characteristic of my 

Moulin Rouge melody was the melodic sequence which succeeded 

« 

these first 5 notes. In such a simple work as this one, with no great 
pretentions, and evidently intended to please the largest number of 
people, I think it is not only the great simplicity of the melodic line, 
but, at the same time, the intensity of expression of the melody which 
gives it the best chances of success. Consequently, what I endeavoured 
to achieve above all in this very simple music, was a clear expressive 
TR 11 melodic line and I do not think the analysis of its harmonies will 
add much to what I have just said. However, if those interested in 
musical composition want me to say something on the subject, I am 
very glad to state that it seems to me that the harmony used under the 
word "kiss" which is, indeed, a harmony of the mediant, is not 
exactly the one which would have been used by all popular composers. 
Moreover it is thanks to this, that when one hears the accompaniment 
of my melody, the very simple line of the arpegio form I mentioned 
just now is incontestably most curious. 

However, in truth, I still think that what must be sought 
above all is to look for whatever there is of novelty in this composition, 
in the development of its melodic line and in the expressive character 
of the latter. 
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26. To the twenty-sixth interrogatory he says . 

(The commissioner shows the witness Defendants Exhibit 
for identification no 2 Fr.) - I state that I never heard of this compo¬ 
sition before September 22, 1953. As a matter of fact, I have never 

4 

heard of its composer, or of the author of these words, and 1 think 
I shall not be too rash if 1 add that none of my compatriots has heard 
of them. 

27. To the twenty-seventh interrogatory he says. 

No. 

28. To the twenty-eighth interrogatory he says. 

I categorically state that I have never been influenced by 
this song, and that today is the first time I have seen it. The first 

5 notes of the Moulin Rouge song were certainly never borrowed from 
any part whatever of this melody. 

TR 12 29. To the twenty-ninth interrogatory he says : 

When I replied to question 19, I stated that actually the 
melody which I used in the film "Moulin Rouge” had been composed by 
me in 1940 and learnt at that time by a French actress. Mademoiselle 
Arletty, and that all my collaborators knew it in that same year 1940. 
Consequently, known of the statements which may be made by Mr. 
Sydney Hirshon who, he says, composed his melody in 1943, has any 
connection with my composition. 

****** 
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TR 14 Deposition duly taken through ) 
the sworn interpreter, reduced ) 

to writing by her, read over by ) 
her to the witness, and subscribed ) 

and sworn to by the said witness ) _ 

and the sworn interpreter, this ) Witness 

20th day of April 1956, ) 

before me: ) 


Marjory Wallis _ 

Vice Consul of the United States of America Interpreter 
at Paris, France - Commissioner. 


[ Filed December 27, 1955] 

MOTION FOR SUMMARY JUDGMENT 
Comes now the defendant, United Artists Corporation, through its 
counsel, and moves this Honorable Court for summary judgment for de¬ 
fendant, and for grounds therefor respectfully urges that plaintiff is 
not the proprietor of a valid copyright in the work which he alleges to 
have been infringed. 

FULTON BRYLAWSKI 

By /s/ (Illegible) 

WOLF & WOLF 

By /s/ Wm. Wolf, Jr. 

Attorneys for Defendant 
* * * 


[Filed Dec. 27, 1955] 

COPYRIGHT OFFICE OF THE UNITED STATES OF AMERICA 
THE LIBRARY OF CONGRESS, WASHINGTON 
THIS IS TO CERTIFY that a careful search in the Assignment and 
Related Documents Index under the names Rose H. Weinar, Sydney Hir- 
shon as possible assignors/assignees and the title LONDON BELLS WILL 
RING AGAIN, disclosed recordation of only the following document re¬ 
lating to this work. 

FROM: Rose H. Weinar 

TO: Sidney (Syndney) Hirshon 

RE: LONDON BELLS WILL RING AGAIN 

(E. unp. 349537) 

Aug. 1, 1953 
Aug. 18, 1953 
Vol. 891, p. 456-457. 

IN WITNESS WHEREOF, the seal of this Office has been affixed 

hereto this fifthteenth day of December, 1955. 

Arthur Fisher 
Register of Copyrights 

s/ William P. Siegfried By: William P. Siegfried 

(SEAL) Assistant Register of Copyrights 


EXECUTED: 

RECEIVED: 

RECORDED: 
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Plaintiff's Exhibit A 


Filed May 9, 1956 


Form No. 2 
Approved by 
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Kw mg Joseph Csvlton 


Publisher 


UNIFORM POPULAR SONGWRITERS CONTRACT 


i* 

a 


i* 


this 27th dey erf December , 19 A 3L 

Joseph Triton, 31 j est Street, 'Tern York City, 


Leee II. V/einar, 2 Berkley Avenue, Yonkcr*-, >T . Y. "r.d 
Sydney Eirshon, 44 Huber Piece, Yonkers, r.Y. 

jointly and/or severally, (hereinafter called fWriser(s)**); 

WITNESSETH: 


L The Writarfs) h er eby sella, —transfers and delivers to the Publisher, hs soccesmrs and 
barssofors unpublished original mnairal composition w ri tten and/or co mp oasd by the above named Writer(s) now entitled 

(l) When The* Tar Is ever, (3) I Dreamed 

\2J London Belle Till Kins Afeain THHEA COYPOGITIGkS 

indndiaa the tide, words end mate thereof, and the right so secure copyright therein throughout the entire world, end to 
heve ana to hold the. said copy ri ght and all rights of wh a tsoever nature thereunder existing (herein refe r red to 
compositi on"), upon the ter ms end cood h loos hereinafter set forth. P or a per loci O; three year? 

2."^ Yn°«n n w p ora i dSfooraa^du^^ any existing agreements betwe en all of die 

Society of Cbmpotefe Authors a nd PobUshacs. 


3. The Writer!*) hereby warrants dint the said co m position is his sole, exclusive and original work, and that he has 
full right aad power to maks the within a g re em e n t, and that there exists no adverse claim to or in the said compos i tion, and 
t thes e is no outstanding claim to any m one ys to 


'<* hereof , and except such 


ling c 
rights 


to the Writcrfe) th eref rom, 
as are specifically sat forth In Paragraph 17 hereof. 


in Pause 2 


4 In consideration of this agre em e n t, the Publisher 
the following: 

(a) An advance of $1.00 in 

be deductible from any payments hereafter 

<t» In 


to pay the Wriceris) joindy, In 


of said 


mtm If gmtwDJ mC K IKIWliflgiqi WUCO j 

due the Writer!*) 


in the Unitad 


I All Hechaniceil 
Rights 


(O A 


sold nod paid for at 
• 03 cants — — — royalty 

emBWBgxxxMc; .23 ^amasfr 

Wholesale price cants (or 1 ms) — royalty 

of 50 . 9Mfa te 
in 


P« «py. 


(d) Acqyaltp.ot. -lEjt 
United tanas of 

(e) Skid 



lass than 50% windy) of all net sums rece i ved by the 
and/or o r c h et rati o oi thereof aad in r es p ec t of the use of said 

orchaacrations iiharaof la any form sold aad paid for in the 



la 


shall hot be published in any folio or comp o site work until two ye ST8 

kOOtvyKI. dQDMQItllt 1D W M L <Utf ftKS OMBpOPKIDQ Wljr Dt pW>» 

hr such form, only upon such term* and condition as 
. aa r efscred : tp in the next pcscediag paragraph sUl he 

m m fVte i f^rt te t tenAin MlTIt THlInitt fttf/ftf Kltvitup 

if a cohMsMdt Ti i riwt ri aiod 1 tnblisW la' United 




<h) As to 


be cobiidcthd as drigShatbd In a 
sold or resold, 00 royalty shall be payable. 


in the pbpsteteh of Canada. 
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CLASS B unp No 314-9537 


Copprtjjijt ©fftce 

<£f tfit ®mteb States of Amenta 

THE LIBRARY OF CONGRESS 

* ★ ★ WASHINGTON * * * 

Certificate of Copyright Registration 

ii to certify, in conformity with section 55 of the Act to Amend 
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musical composition 

named herein, not reproduced for sale, has been deposited in this Office, under the 
provisions of the Act of 1909, and that registration of a claim to copyright 
for the first term of twenty-eight years has been duly made in the name of 

Rose H* Weinar, 

2 Berkley Ave., 
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Title: London Bells Will Ring Again* 

Lyrics by Rose H. Weinar* Music by Sydney Hirshon, of United 
States* 


Copy received Oct. 5, 1943 
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ASSIGNMENT 

KNOW ALL MEN BY THESE PRESENTS, that I, Rose H. 

Weiner of 2 Berkley Avenue, Yonkers, New York, herein¬ 
after called the assignor, in the consideration of the sum of 
Ten ($10.00) Dollars, the receipt of which I hereby acknowl¬ 
edge, and in consideration of the love and affection that I 
have for my son, Sidney Hirshon, and other good and val¬ 
uable considerations, the receipt of which are hereby acknowl¬ 
edged by me, hereby assign, transfer and convey unto my 
son, Sidney Hirshon of 1227 Shepherd Street, N.W., Wash¬ 
ington, D. C., hereinafter called the assignee, his executors, 
administrators, heirs and assigns, all of my right, title and 
interest in and to the copyright of that certain musical com¬ 
position entitled "London Bells Will Ring Again" with lyrics 
written by me the undersigned, Rose H. Weiner, and music by my 
son Sideny (Sydney) Hirshon, registered with the Register of 
Copyrights, Library of Congress, Washington, D. C., 
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under Classification E, unpublished, 349537, October 5, 1943, and in 
all renewals and extensions of said copyright that may be secured under 
the laws now or hereinafter in force and in effect in the United States 
of America or any country or countries, with full power unto the said 
assignee, but at his own cost, to take all legal measures which he may 
deem proper and necessary for the recovery and enjoyment of the 
assigned premises and any emoluments that may be received by 
reason thereof. 

IN WITNESS WHEREOF, I place my hand and seal this 1st day 
of August, 1953. 

/s/ Rose H. Weiner ( SEAL) 

County of Westchester ) 

STATE OF NEW YORK ) SS 

Personally appeared before me, a Notary Public in and for the 
County and State aforesaid, Rose H. Weiner, who is personally known 
to me and who executed the aforegoing Assignment and who thereupon 
acknowledged to me that she executed the same for the purposes 
therein mentioned. 

/s/ Rose H. Weiner _ 

SUBSCRIBED AND SWORN to before me this 1st day of 
August 1953. 

_ (SEAL) 

Notary Public 

My Commission Expires 3/30/55 

COPYRIGHT OFFICE OF THE UNITED STATES OF 
AMERICA - THE LIBRARY OF CONGRESS - Washington 

The attached instrument was recorded in the assignment records 
of the Copyright Office, voL 891, pages 456-457 on August 18, 1953. 

/s/ Arthur Bilen 

Register of Copyrights 
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[Filed May 3, 1956] 

SIDNEY HIRSHON 
Plaintiff 
VS 

UNITED ARTISTS CORPORATION 
Defendant 


CIVIL ACTION 
No. 4383-53 


ORDER 

This cause came on to be heard on motion of defendant for a 
summary judgment pursuant to Rule 56 of the Federal Rules of 
Civil Procedure; and the Court having considered the pleadings in 
the action, the deposition of plaintiff, the exhibits therein referred to 
(including the purported notice of copyright appearing on the sheet 
music of plaintiff's alleged composition), and the Certificate of the 
» Register of Copyrights filed herein, and the Court having heard oral 
argument on said motion; and having concluded that defendant is en¬ 
titled to judgment as a matter of law, it is, by the Court, this 3rd 
day of May, 1956, 

ORDERED, ADJUDGED AND DECREED: 

That plaintiff take nothing, that the action be and is hereby 
dismissed on the merits, that the defendant have and recover from 
plaintiff its costs in the action. 

/s/ F. Dickinson Letts 
Judge 


[Filed May 25, 1956] 

ORDER OVERRULING PLAINTIFF'S MOTION FOR RE-HEARING 
Upon consideration of the Motion for Rehearing of Motion tor 
Summary Judgment and Points and Authorities in support thereof 
filed herein by plaintiff, and of the points and authorities filed 
herein by defendant in opposition to said Motion it is, by the court, 
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this 25th day of May, 1956 

ORDERED that said Motion for Rehearing of Motion for Summary 
Judgment be and the same is overruled. 

/s/ F. DICKINSON LETTS, 
Seen P. Bateman Ennis, Atty for Plf. Judge 


[Filed May 31, 1956] 

SYDNEY HIRSHON 
Plaintiii 

vs 

U NITED ARTIST CORP. 
Defendant 


CIVIL NO. 4383-53 


NOTICE OF APPEAL 

Notice is hereby given this 31st day of May, 1956, that Sydney 
. Hirshon, plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 25th day of May, 1956 in iavor of Defendant against 
said Plaintiff 

/s / Siuney Hirshon_ 


1627 Shepherd St., N.W. 
Washington, D. C. 

Mailed copy to: 

William B. Wolf Esq. 

1331 S St., N. W., Wash., D. C. 
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[ Filed June 1, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 1st day of June, 1956, that Sydney 
Hirshon, Plaintiff, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 3rd day of May, 1956, in favor of Defendant against said Plaintiff. 

/s/ Sydney Hirshon 

i 1627 Shepherd St. N.W. 

Washington, D.C. 

Mailed Copy to 
Wm. Wolf, Esq. 


* * * 
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[Filed March 27, 1956] 

SUPPLEMENTAL DESIGNATION FOR PRINTING OF 
INTERROGATORIES PROPOUNDED TO M. GEORGES 
AURIC, WHICH APPEAR AT PAGE 24 HEREIN 

24. Your attention is directed to the first phrase appearing in 
THE SONG FROM MOULIN ROUGE as denoted by the words on Defen¬ 
dant’s Exhibit for Identification #1 Fr. ’’whenever we kiss” and to those 
other portions of the melody similar thereto denoted by the words ”it’s 
always like this, M and further on by the words M you must break the 
spell.” Now, with reference to those portions, state whether the exact 
arrangements of notes or any substantially similar arrangement of notes 
occurs in any other composition, to your knowledge, and if so, please 
name such other composition or compositions, if you can, as well as 

the composers thereof, if you are able to do so. 

****** 

30. Have you ever been to the United States of America? If so, 

state the dates and length of your stays in the United States. 

****** 

24. To the twenty-fourth interrogatory he says : 

(Defendant’s exhibit for identification No. 1 Fr. is again shown 
to the witness) - I have just read once again the music of the song called 
’’The Song from Moulin Rouge”. I have particularly examined the notes 
mentioned in the question, which correspond to the beginning of the song, 
namely the first 5 notes. These 5 notes are repeated in the song with 
different words, but of course always remain the same notes. They 
represent what I will call an arpegio form of an E flat major common 
chord. Nothing is more current than this type of excessively simple but 
excessively striking form in the musical themes of the greatest masters 
I have had the privilege of admiring. It can be said, for instance, that 
the theme of Beethoven’s Third Symphony, known as the ’’Eroica”, is 
exactly constructed on an arpegio of this E flat major chord. Most of 
Wagner’s themes - and the most beautiful ones - are more or less built 
up on this type of arpegio forms of chords. 
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I add, to come into a less high musical field, that practically all 
the bugle calls of all armies throughout the world use precisely forms 
where the notes of a chord of this type are utilized and that, in France, 
there is a bugle call with which all French soldiers are familiar, which 
begins exactly (I admit it with extreme frankness) as the ’’Moulin Rouge M 
theme does. Furthermore, although it begins in the same way as the 
Moulin Rouge theme, I do not consider for an instant that I have plagiarized 
the French army bugle call, since what is important in this type of assem¬ 
blage of notes is the significance given them, the rhythm, the harmonies 
which accompany them and, above all, the way in which these 5 or 6 
first notes are continued. 

I am absolutely certain that if the theme of my ’’Moulin Rouge” song 
had continued merely for another two bars using always a common E flat 
major chord, this song would have been extremely commonplace, and 
would certainly never have had the slightest success. On the contrary, 

I firmly assert that it is precisely to the bar which continues this be¬ 
ginning of my song, that it is precisely to this sequence, that the song 
owes its success. 

****** 

30. To the thirtieth interrogatory he says; 

I am very sorry, but I have never been to the United States 

of America. 

****** 

[Filed Oct. 30, 19531 Deposition of Washington, D.C. 

SIDNEY HIRSHON, Friday, 

October 16, 1953 

a witness of lawful age, * * * 

By Mr* Wolf, Sr. % 

Tr 37 Q. What does BMI have to do with this particular piece, ’’London 
Bells”? A. My publisher being a member of BMI evidently was able 
to have the song passed and approved for broadcast, popularized for 
entertainment. 

Q. In other words, any performance rights had to be licensed 
through BMI? A. That’s right. 

Q. By arrangement between BMI and your publisher ? A. I imagine 
so. 
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****** 

Tr 38 A. You asked me if I had contact with BMI before. Yes. I was 
up in the BMI office. 

Q. You mean you knew someone there? A. Yes. 

Q. But you never had business with them before "London Bells" 
was concerned, and if so, state the nature of it. A. When the songs 
were released — were printed and off the press, I brought the copies 
up there to the BMI office that they customarily use for their files, and 
as I understand it they send copies out to various broadcasting stations 
and artists for the use on radio at that particular time, or any enter¬ 
tainment purpose. 

****** 

Tr 42 Q. How did you choose the key when you wrote that, or did you, 
or did Mr. Pauley choose it? A. No. That seemed to be the key best 
suited for my singing, I chose the key. I never knew Pauley at the time. 

Q. In other words, you simply pitched it to your voice? A. That's 

right. 

Q. Just let me ask you this: What portion — and I ask you to refer 
to your complaint now and the exhibit attached to your complaint — what 
portion of your song do you claim has been infringed, plagiarized, pirated 
and stolen by the defendants or the publisher of the Moulin Rouge song? 

A. The first portion. 

Q. By the first portion are you referring to the first phrase, 
"London Bells Will Ring Again," and the notes in that particular phrase ? 
A. Yes, sir. 

****** 

Tr 67 Q. At the BMI office? Anyone can publish "London Bells" today 
if they get permission from BMI? I mean, can perform it? A. I 
imagine so. 

****** 

Q. Have you ever been to France ? A. No, sir. 

Q. Has a copy of your work ever been to France ? A. That is 
hard for me to say. 


Tr 69 
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Q. Do you have any knowledge of any copy of your work ever 
having gone to France ? A. As I stated way back at the beginning, there 
were a number of boys that did take music back wherever they went. 

Tr 70 I don’t know. They were in the Army. I have no knowledge. 

Q. You mean friends of yours ? A. I mean there was a couple 
of boys I knew that were drafted into the Army I sent music back with. 

Q. How many copies of "London Bells, M to your knowledge, have 
been published ? A. 2, 500. 

Q. Where are they now? A. I have in my possession at the present 
time a few hundred copies of it left. Two or three hundred. I wouldn’t 
know. I don’t think it is two or three hundred. 

Q. Where are the other couple of thousand? A. They have been 
distributed. 

Q. For song plugging purposes ? A. Yes, sir. 

Q. Have you any knowledge or conception of how Mr. Georges Auric, 
who incidentally is a managing director of the French Society of Authors 
and Composers of Music, could have gotten hold of your song? A. Any 
number of ways. 

Q. I might tell you he has never been to America. Now, do you 
have any idea yourself as to how he migh^ have gotten hold of your song? 

A. BMI usually sends out music to radio stations. 

Tr 71 Q. Did they send out any copies of your song? A. I believe they 
should have. I delivered them to there. 

Q. French radio stations? A. That I don’t know where they sent 
it. 

Q. Did anyone at BMI ever tell you that they had made distribution 
of your song, ’’London Bells, ” in such a way as might lead you to believe 
today that it had come into the possession of Mr. Auric ? A. I don’t recol¬ 
lect any conversation such as that with any official of BMI. 

* * * * * * 

Tr 91 Q. And thereafter the song was made available for purchase by 
anybody that wanted to purchase it? In other words, it was made 

available to the public for purchase or for use ? 

****** 

A. For public purpose. 
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APPELLEES STATEMENT 
OF QUESTIONS PRESENTED 


1. The first question is whether Appellant’s musical composi¬ 
tion ’’London Bells Will Ring Again” was published. 

2. The second question is whether the publication of Appellant’s 
musical composition with a notice of copyright bearing a year date later 
than the date of the original copyright caused the copyright to be invali¬ 
dated. 

3. The third question is whether the publication of Appellant’s 
musical composition with a notice of copyright in the name of ’’Joseph 
Carlton” but in the absence of a recorded assignment to him caused a 
forefeiture of copyright. 

4. The last question is whether there is any substantial issue 
of fact or law concerning the claim of copyright infringement of 
Appellant’s composition. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

No. 13,436 

SIDNEY HIRSHON, 

Appellant 

v. 

UNITED ARTISTS CORPORATION, 

Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

Jurisdiction of the District Court was invoked by Plaintiff-Appellant 
in his complaint seeking damages for copyright infringement under Title 
28, USC, Sec. 1338, Title 17, USC, Secs. 112 and 116. The case be¬ 
low was dismissed on Defendants motion for summary judgment and 
the order and judgment of the District Court was entered on May 3, 1956. 
Plaintiff moved for rehearing and order was entered by the District 
Court denying this motion, May 25, 1956. Notices of Appeal from 
these orders were filed by Plaintiff, May 31, 1956 and June 1, 1956. 

This Court has jurisdiction under Title 28, USC, Sec. 1291. 
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COUNTER-STATEMENT OF CASE 

On October 5, 1943, pursuant to Section 11, Act of March 4, 1908, 
c. 320, Sec. 11 35 Stat 1078, codified as Section 12, Title 17, USC, an 
application for copyright was filed in the Copyright Office in the name 
of Rose H. Weiner for an unpublished musical composition entitled 
"London Bells Will Ring Again", lyrics by Rose H. Weiner and music 
by Sydney Hirshon, with the claim of copyright being registered under 
entry No. EUnp.: 349537. (J.A. 35) 

Thereafter, on December 27, 1943, Rose H. Weiner and Sydney 
Hirshon assigned the musical composition entitled "London Bells Will 
Ring Again" and all of their rights including the copyright therein, to a 
publisher named Joseph Carlton for a term of three years. (J.A. 31) 
This assignment authorized and required Joseph Carlton to publish the 
composition in salable form within sixty days of December 27, 1943, 
but such assignment was never recorded in the Copyright Office. 

Pursuant to his contractual obligations, Mr. Carlton printed and 
published the composition in 1944 with the following copyright notice af¬ 
fixed to copies thereof: 

"Copyright 1944 by Joseph Carlton" 

and attached to these copies was the notation "Published by Joseph Carl¬ 
ton, Music Publisher". (J.A. 22, 23) No notice was given on these 
copies of the 1943 copyright registered by Rose H. Weiner. 

Plaintiff saw printed copies of the composition prepared for pub¬ 
lication by Mr. Carlton and had knowledge of the 1944 claim of copyright 
asserted thereon by Mr. Carlton. (J.A. 19, 20). Two thousand copies 
of this composition were distributed (J.A. 47) to friends, professional 
entertainers, radio and television broadcasting stations and Broadcast 
Music, Inc. (BMI) with the avowed purpose of having the song publicly 
performed and otherwise presented to the public to build up sales and a 
market for the composition (J.A. 19, 45-47). 




In 1952, a motion picture entitled "Moulin Rouge" was distributed 
in the United States by Defendant-Appellee, United Artists Corporation. 
Embodied in the sound track of this picture was an original musical 
composition entitled "Song from Moulin Rouge", the music of which was 
written by Georges Auric, of France.(J. A. 24, 28) 

On August 1, 1953, Rose H. Weiner again assigned the copyright 
in the composition "London Bells Will Ring Again" to Plaintiff and such 
assignment was recorded in the Copyright Office, August 18, 1953 in 
Vol. 891, pages 456-7. (J.A. 36-7) Plaintiff thereupon filed his com¬ 
plaint below, September 22, 1953, but without attaching copies of the 
allegedly infringed and infringing compositions, as required by Rule 2 
of the Rules for Practice and Procedure adopted by the United States 
Supreme Court. 214 U.S. 533; 53 L. Ed. 1074. Defendant-Appellee, 
after answering the complaint (J.A. 4-11) took the deposition of Plain¬ 
tiff, who limited his claim of copyright infringement to the first seven 
notes of the melody of his composition. Accordingly, Plaintiff claims 
no copyright infringement of the lyrics of his composition. (J.A. 46) 

Plaintiff has never been to France and has no knowledge or evi¬ 
dence that a copy of his composition has been transmitted to France or 
that his composition has ever been performed there.(J.A. 46, 47) The 
composer of the allegedly infringing composition, Mr. Georges Auric, 
is a prominent French musician (J.A. 24, 26, 27) who has never been 
to the United States and who, prior to the institution of this suit, had 
never heard of Plaintiff or his compos it ion.(J. A. 25, 29, 44-5) Mr. 
Auric could not have copied Plaintiff’s composition since he wrote the 
melody of the allegedly infringing composition three years before plain¬ 
tiff wrote his. (J.A. 25, 29) In addition, the record shows that the 
same musical notation claimed by Plaintiff can be found in numerous 
public domain compositions. (J.A. 44-5) 
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Upon this factual record, Defendant-Appellee moved for summary 
judgment in the District Court. Said motion was granted and the action 
herein was dismissed by appropriate order of the Court. 

A motion for a rehearing was made by Plaintiff and, when such 
motion was denied (J. A. 38), the present appeal from the decisions of 
the District Court was taken. (J.A. 39) 

SUMMARY OF ARGUMENT 

Each copy of a published musical composition must bear a notice 
of copyright containing the name of the original copyright proprietor and 
the year date in which copyright was secured. Thus, the prescribed 
copyright notice on Plaintiff’s composition should have been - 

’’Copyright 1943 by Rose H. Weiner” 
instead of - 

"Copyright 1944 by Joseph Carlton” 

Accordingly, the notice affixed to copies of Plaintiff’s composition 
was doubly defective because it did not include the name of the copyright 
proprietor or the year in which the copyright was secured . If the Decem¬ 
ber 27, 1943 assignment of copyright to Joseph Carlton had been re¬ 
corded in the Copyright Office, then it would have been permissible for 
Mr. Carlton to have substituted his name as proprietor in the notice. 

In the absence of recorded assignment, use of Mr. Carlton’s name in 
the copyright notice was improper. 

In justification of the defective notice, Plaintiff contends his compo¬ 
sition was never published and hence was not required to have any copy¬ 
right notice. Publication, he says, occurs only if the composition is 
reproduced in copies for sale and that there was no publication here, 
since no copies of Plaintiffs composition were actually sold. Opposed 
to this contention is the fact that two thousand copies of his composition 
were distributed to the public, throughout the trade, to broadcasting 


stations, to song pluggers and through BMI without any reservation 
of rights in the copies so distributed. Such distribution was a publica¬ 
tion in the only reasonable and practical sense of the word. Hence, as 
there was publication, such publication with a defective notice of copy¬ 
right constituted an abandonment of Plaintiff's composition to the pub¬ 
lic. 

The record clearly establishes, furthermore, that Plaintiff cannot 
prevail on the ultimate question of copyright infringement. In order to 
do so, he would have to prove both access and substantial similarity be¬ 
tween his and Defendant’s infringing work, as would compel a conclusion 
that Mr. Auric, composer of the allegedly infringing composition, was 
guilty of copying from Plaintiff's composition. Instead, the record in 
the Court below shows no evidence of access to Plaintiff's composition 
by Mr. Auric and no substantial or even insubstantial similarity between 
the compositions. Instead, there is evidence that the musical notation 
claimed by Plaintiff to have been infringed has been used for centuries 
by innumerable composers and is in the public domain throughout the 
world. 

ARGUMENT 

Suit here has been brought on a statutory copyright and strict com¬ 
pliance with statutory requirements as to notice is essential to the crea¬ 
tion and maintenance of the monopoly which is bestowed on the copyright 
proprietor. Bentley v. Tibbals, 223 Fed< 247, 253 (CCA 2d, 1915); West 
v. Thompson , 169 F2d 833 (1909); Howell, "The Copyright Law" (1948), 
68-71. In Mifflin v. White , 190 U.S. 260 (1903), the Supreme Court re¬ 
marked: 

"It is incorrect to say that any form of notice is good 
which calls attention to the person of whom inquiry 
can be made and information obtained, since, the 
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right being purely statutory, the public may justly 
demand that the person claiming a monopoly of pub¬ 
lication shall pursue, in substance at least, the 
statutory method of securing it. In determining 
whether a notice of copyright is misleading we are 
not bound to look beyond the face of the notice and 
inquire whether, under the facts of the particular 
case, it is reasonable to suppose an intelligent per¬ 
son could actually have been misled." 

Each copy of a published composition must bear the prescribed form 
of copyright notice, i Section 10, Title 7, USC. The form of notice is 
provided by Section 19, Title 17 USC, namely, "The notice of copyright 
. . . shall consist either of the word 'copyright* or the abbreviation 
’copr. f , accompanied by the name of the copyright proprietor, and if 
the work be a printed literary, musical or dramatic work, the notice 
shall include also the year in which the copyright was secured . . ." 

The copy of the published version of "London Bells Will Ring Again" 
which plaintiff alleges to have been infringed by defendant, bears at the 
bottom of the second page the following notice of copyright: 

"Copyright 1944 by Joseph Carlton" 

The original proprietor of the copyright was Rose H. Weiner, who 
on December 27, 1943 and prior to publication of the song assigned the 
copyright in the song to Joseph Carlton. Mr. Carlton under the author¬ 
ity of Sec. 32, Title 17, USC, could have substituted his name in the 
form of the copyright notice on the published song if he had first re¬ 
corded the assignment from Rose H. Weiner. He, however, failed to 
record such assignment but nevertheless substituted his name as pro¬ 
prietor in the notice. Substituting his name in the copyright notice 
clearly caused a forfeiture of copyright in plaintiffs composition under 
the holding in Group Publishers, Inc , v. Winchell, 86 F. Supp. 573 
(1949), wherein the Court said at page 576: 
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”4. Defendants are also entitled to prevail, as a 
matter of law, on the grounds that the substitution 
of a name of an assignee in a notice of copyright 
prior to the recordation of the assignment, results 
in an abandonment of the copyright and a dedication 
of the work to the public. 

”Sec. 19 of Title 17, USCA prescribes the manner 
and form of notice required to secure the rights ac¬ 
corded by the statute. It declares that the notice 
shall consist of ’the word ’’Copyright” or the abbre¬ 
viation ”Copr. ” accompanied by the name of the copy¬ 
right proprietor, and if the work be a printed, literary, 
musical or dramatic work, the notice shall include 
also the year in which the copyright was secured by 
publication . . . ’ 

’’See. 32 of Title 17 USCA, deals specifically with 
the substitution of the name of the assignee for that 
of the name of the assignor in the prescribed notice 
and declares: ’When an assignment of copyright in a 
specified book or other work has been recorded, the 
assignee may substitute his name for that of the as¬ 
signor in the statutory notice of copyright required 
by this title’. 

”5. Strict compliance with the statutory require¬ 
ments is essential to the perfection of the copyright 
itself and failure fully to conform to the form of 
notice prescribed by the Act results in an abandon¬ 
ment of the right and the dedication of one’s work to 
the public. ” 

Also, insertion of a year date in the notice later than the date of 
the original copyright, of itself, caused an abandonment of the composi¬ 
tion to the public. In Wrench v. Universal Pictures Company , 104 F. 
Supp. 374, at 378, the Court declared upon facts similar to those herein: 

”Recital of a date later than the actual copyright date 
invalidates the copyright for the reason that it attempts 
to extend the copyright protection for longer than the 
statutory period. ” 

One of the earlier cases on this point, Baker v. Taylor (CC.NY, 
1848) 2 Fed. Cas. 478 No. 782, 2 Blatch F. 82, involved a copyright 
notice giving the year ”1847” instead of ”1846”, a difference of one year 
as in the instant case. The Court there, without hesitation, decreed a 
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forfeiture of copyright in the following words: 

" . . . caused to be printed on the page immediately 
following the title page, in each copy published: 
f entered according to the Act of Congress, in the 
year 1847, by Baker & Scribner in the Clerk's Of¬ 
fice of the District Court for the Southern District 
of New York 1 . The bill alleged that the year 1847 
was printed by mistake for 1846 . . . 

"Even though the failure to publish the statutory 
notice arose from a mistake, this Court would 
have no power to accept the intentions of the party, 
in place of a performance, any more in respect to 
the insertion of that notice in the proper page, than 
in respect to the deposit to the title of the book. 

"But there was no mistake in this case. Plaintiff 
knew of the error before the book was published. 

They, however, regarded it as trivial, and not 
worth the expense and trouble of correction. But 
Congress in the Fifth Section of the Act of 1831, 
has seen fit to make the copyright dependent upon 
the particular act of giving the notice and to mark 
its importance, the Statute set forth the words in 
which the notice shall be given. This direction must 
be strictly complied with." 

The prescribed form of copyright notice admittedly is only applica¬ 
ble where the work, here a musical composition, has been published. 
Plaintiff concedes that publication was intended and took place. (J. A. 

14, 19) He adds that twenty-five hundred copies of his composition 
were printed for publication^J. A. 47) These copies were given out 
and distributed by Plaintiff, Mr. Carlton and BMI to friends, professional 
entertainers, broadcasting and television stations and others without 
reservation of any rights, restriction of use or imposing any obligations 
of compensation. (J.A. 45-47) Publication, moreover is affirmed by 
the publisher's statement on these copies — "Published by Joseph 
Carlton, Music Publisher". (J.A. 22) 

The extensive diffusion of copies of Plaintiff's composition was for 
the purpose of having the composition performed, plugged and generally 
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publicized. (J.A. 46-47) Copies were given away in the hope that public 
use and performance of the composition would popularize it and thus 
produce actual sales. Free offering of a song in the absence of demand 
seems the only method of publication in the case of an unknown composi¬ 
tion written by an unknown composer. Consequently, if the acts of the 
plaintiff and his publisher with respect to the public offering of the 
composition was not a publication, then only song hits could achieve pub¬ 
lication, a purpose which cannot be read into the copyright law. 

Plaintiff argues in his brief that a public offering of copies of his 
composition with a defective and misleading notice should be excused 
on grounds that the composition was not published. As support for this, 
he seeks to impose an exceedingly narrow and technically inaccurate 
construction upon what constitutes publication, namely that publica¬ 
tion occurs only when copies are reproduced for sale. As authority, 
he cites Sec. 12, Title 17, USC, which states: 

"Copyright may also be had of the works of an author, 
of which copies are not reproduced for sale . . . The 
privilege of registration of copyright secured here¬ 
under shall not exempt the copyright proprietor from 
the deposit of copies, under Secs. 13 and 14 of this 
title where the work is later reproduced in copies for 
sale." 

This Section, however, is not concerned with what constitutes publication 
nor with the prescribed form of copyright notice when a work is later 
published, but deals merely with the requirements of deposit and regis¬ 
tration of unpublished works. Says Howell in his book "The Copyright 
Law" (1948) on this point, at page 95: 

"Congress, itself, in the amendatory Act of 1928 re¬ 
specting copyright fees, put its seal of approval on 
this interpretation in providing that f in the case of 
any unpublished work registered under the provisions 
of section 11 (Sec. 12 of Title 17 USC) the fee for reg¬ 
istration with certificate shall be $1. f " 
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The phrase "not reproduced for sale M found in Sec. 12 means 
"unpublished" at the time copyright registration is made. In Shilkret 
v. Musicraft Records, 131 F. 2d 929, 930 (CCA 2d, 1942) the Court 
declared: 

"The Copyright Act of 1909 recognized the distinction 
between published and unpublished works of an author. 
Copyright of the former is obtained under section 9, 

17 USCA, section 10 T by publication thereof with the 
notice of copyright required by this title f . See Wash¬ 
ingtonian Publishing Company v. Pearson , 306 US 
30, 59 Sup. Ct. 397, 83 L. Ed. 470. Copyright of 
unpublished works, though not described by that term, 
is dealt with in section 11, 17 USCA, section 12." 

Furthermore, the language from Section 12 "reproduced in copies 
for sale" is not the exclusive method of publication. In the very case that 
plaintiff cites, Patterson v. Century Productions , 93 F. 2d 489, the Court 
said at page 492: 

"Section 11 (of the Act of 1909, Sec. 12 of Title 17 
USC) requires an additional deposit of copies *under 
sections 12 and 13 of this title* if after a section 11 
copyright, *a work is later reproduced in copies for 
sale*. As this work was not reproduced in copies 
for sale before this suit was commenced, that pro¬ 
vision of section 11 does not literally apply. How¬ 
ever, the test of original validity of plaintiff*s copy¬ 
right and, indeed, of its continued validity for the 
purposes of this suit, rests upon whether or not what 
the plaintiff did in showing the picture amounted to 
publication . . . 

**But if a work so copyrighted is later published, 
continued validity and the right to maintain a suit 
for infringement is dependent upon compliance with 
the statute applicable to the change of status of the 
work which publication makes. ’* 

Thus, Plaintiffs composition was published, whether or not copies were 
reproduced for sale, and compliance with the notice requirements 
was essential when the copyrighted composition was subsequently 
published. To the same effect is the case of Liebowitz v. Columbia 
Gramophone Company, 298 Fed. 342 (1923). 
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Unfortunately, there is no definition in the United States copyright 
law as to what constitutes publication. The Universal Copyright Conven¬ 
tion, which the United States signed and ratified August 5, 1955, provides 
in Article II: 

" ' Publication' as used in this Convention, means the 
reproduction in tangible form and the general distri¬ 
bution to the public of copies of a work from which 
can be read or otherwise visually perceived." United 
National Treaty Series, No. 2937. 

The Canadian copyright law, which has closely parallelled ours,states 

in Section 3(2), Chap. 32, R.S. C.: 

"For the purposes of this Act, 'publication', in rela¬ 
tion to any work, means the issue of copies of the 
work to the public ..." 

The ancestor of our copyright law is that of England, whose Copyright Act 
of 1911, 1 & 2 Geo. 5, c. 46, 51 (3), gives a definition of publication identi¬ 
cal in language to Canada's. 

All of the foregoing definitions of publication provide that an issu¬ 
ance of copies of a work to the public constitutes publication, regardless 
of whether there was a sale or the offering was intended as a sale. Hence, 
as there was an issuance or distribution of copies of plaintiff's composi¬ 
tion to the public, there was publication in this case. 

This definition of publication is not only a simple and workable 
definition, but is in harmony with prevailing case law. For instance, 
copies of a work issued publicly under a leasing arrangement, but not sold, 
constitutes publication. Jeweler's Mercantile Agency, Ltd, v. Jewlers 
Weekly Publishing Co. , 155 N.Y. 241, 49N.E. 872 (1898). Publication 
takes place when copies are given away. D'Qle v. Kansas City Star Co. , 

94 Fed. 840, 842. 

In fact, there is a considerable body of authority that something 
less than an issuance of copies to the public constitutes publication. Plans 
of an architect filed with the city and made available for public inspec¬ 
tion were declared to have been published. Wright v. Eisle, 83 N. Y.S. 
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887 (1903). Even exposure of a work of art unrestrictedly in a public 
gallery can be a publication. American Tobacco Co . v. Werckmeister , 
207 U.S. 284 (1907). Likewise, deposit of copies of a work in the 
Library of Congress without more is a publication upon the theory that 
the public has free access to the work. Cardinal Film Co. v. Beck, 

248 Fed. 368 (1918); Osgood v. A. S. Aloe Instrument Co. , 68 Fed. 

291 (1895). 

Plaintiff contends, however, that publication herein was ’limited”. 
As authority for the concept of limited publication, he cites the case of 
White v. Kimmell, 94 F. Supp. 502, 505 (1950) wherein the Court stated: 

”A limited publication which communicates the contents 
of a manuscript to a definite group and for a limited 
purpose and without the right of diffusion, reproduc¬ 
tion, distribution or sale, is considered a ’limited 
publication’ ...” 

None of the prerequisites of limited publication, however, exist in this 
action. No limited purpose attended the distribution of the copies of 
Plaintiff’s composition. Such distribution instead included the right of 
further diffusion and public performance. Nor where any restrictions, 
reservations or obligations of payment imposed by Plaintiff on the use 
of these copies. Thus, the concept of limited publication is inapplicable 
here. 

Plaintiff further contends, but without citation of authority, that 
the fatal defect in the copyright notice affixed to these copies, insofar 
as the substitution of the name of Mr. Carlton for that of the original 
copyright proprietor, should be excused because the instrument, dated 
December 27, 1943, was not an assignment of copyright, but was merely 
a license to promote the song. While the instrument is clearly an assign¬ 
ment, Mr. Carlton neither as ’’assignee” nor ’’licensee” was qualified 
to insert his name in the copyright notice, since he was not the ’’pro¬ 
prietor" or the assignee of copyright under a recorded assignment. 
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Finally, it is abundantly clear from the record that there is no 
substantial claim of copyright infringement. To establish a claim of 
copyright infringement, Plaintiff must prove that Defendant, as alleged 
infringer, has copied his work. Two elements are essential to such 
proof: (a) access by Defendant to Plaint iff T s composition and (b) sub¬ 
stantial similarities between Plaintiff's copyrighted and Defendants 
allegedly infringing composition. Arnstein v. Porter , 154 F. 2d (CCA 
2d, 1936); Ball, M Law of Copyright and Literary Property" (1944), 344. 

Mr. Auric has never been to the United States and composed the 
melody of the allegedly infringing composition "Song from Moulin 
Rouge" in 1940, three years before Plaintiff wrote his own composi¬ 
tion. (J. A. 25, 29) Plaintiff concedes that he does not know how Mr. 
Auric saw or heard his composition (J.A. 46-7), so that proof of access 
is limited to the possibility that one of the copies of Plaintiff's composi¬ 
tion distributed in the United States found its way to France and to the 
attention of Mr. Auric. In the face of this meagre circumstantial evi¬ 
dence, Mr. Auric, a prominent French musician and composer of the 
allegedly infringing composition, denied under oath that he copied or 
infringed plaintiff's composition and declared that he had never heard 
of plaintiff or plaintiff's composition entitled "London Bells Will Ring 
Again" before the institution of this suit. 

Upon less compelling circumstances, the Court said in Morse v. 

Fields , D.C., S.D. N.Y., (1954) 127 F. Supp. 63, at page 66: 

"With respect to the crucial issue of copying, 

Plaintiff relies upon circumstantial evidence of 
copying, i.e. access and similarity. Since the 
parties have stipulated that the national circulation 
of the September 30, 1950 issue of Collier's was 
over three million copies, the bare opportunity to 
copy is not strongly contested. However, the Plain¬ 
tiff has not presented any direct evidence that Fields 
(defendant) actually saw plaintiff's work before he 


wrote his own. The complete availability of plain¬ 
tiffs work is merely some circumstantial evidence 
of access, and access is merely circumstantial evi¬ 
dence of copying. Against this double circumstantial 
evidence, defendant Fields’ specifically denying that 
he ever saw Plaintiff’s article must be weighed. With 
the evidence so posited, Plaintiff is entitled to little 
benefit from the 1 inverse ratio’ rule to the effect 
that when access is established a lesser degree of 
similarity is required.” 

Likewise, there is no substantial similarity between the two compo¬ 
sitions. Plaintiff has restricted his claim of infringement to the first 
phrase of five notes in the allegedly infringing composition (J.A. 46), 
which is only a small and insubstantial part. To sustain an action for 
copyright infringement, however, the copying must have been substan¬ 
tial, a principle followed, for example, in Mathews Conveyer Co. v. 
Palmer-Bee Co ., 135 F,2d 73, at page 74: 

’’From numerous cases it may be concluded that in 
order to sustain an action for infringement of copy¬ 
right, a substantial copy of the whole, or a material 
part, must be reproduced. ” 

Even assuming that the allegedly similar parts of the two composi¬ 
tions are substantial, Plaintiff’s claim of copyright infringement would 
fail because such part of his composition is in the public domain. Mr. 
Auric, an expert in musical affairs, declared under oath that the opening 
five notes in his composition, claimed to be infringing, can be found in 
numerous bugle calls of armies throughout the world, Beethoven’s Third 
Symphony, many of Wagner’s themes and innumerable other compositions. 
(J.A. 44-5) Thus, any similarity to Plaintiff’s composition is purely 
coincidental and attributable to the influence upon both composers of 
numerous public domain compositions embodying the same simple nota¬ 
tion. 

Accordingly, there is no substantial issue of fact or law concern¬ 
ing the ultimate question of copyright infringement, even if the distribu¬ 
tion of copies of Plaintiff’s composition did not constitute publication 
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and thereby excused the defects in the copyright notice. The Court be¬ 
low properly granted Defendant’s motion for summary judgment and denied 
Plaintiff’s motion for a rehearing thereon. Said orders of the Court be¬ 
low, therefore, should be affirmed by this Court upon appeal. 


CONCLUSION 


1. The District Court properly granted Appellee’s motion for summary 
judgment, since 

a. No assignment of copyright lias been recorded in the Copy¬ 
right Office to allow the copyright proprietor Joseph Carlton 
to substitute his name in the prescribed form of statutory 
copyright notice; 

b. Failure to have included the original date ”1943” in the copy¬ 
right notice on copies of the composition published by Carl¬ 
ton and postdating the claim of copyright in the notice to 
"1944” was a prohibitive attempt to extend the period of 
copyright protection beyond the statutory term. 

c. No substantial issue of fact or law exists with regard to 
plaintiff’s claim of copyright infringement since the likeli¬ 
hood of copying was too remote and the portion alleged to 
have been copied was too insubstantial and in the public 
domain. 

2. The District Court properly granted Appellee’s motion for summary 
judgment since the evidence on the issues of ’’publication” and ’’copy 
ing” raises no substantial issue of fact or law which would entitle 
Appellant to prevail. 

For these reasons, we respectfully request that the decision of 
the Court below be affirmed. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,436 


SIDNEY HIRSHON, 

Appellant 


v. 

UNITED ARTISTS CORPORATION, 

Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


Questions of Infringement, Similarity and Copy¬ 
ing Have No Relevance in This Proceeding 

Appellee argues, at some length, questions of possible infringe¬ 
ment, similarity and copying. For instance, Appellee’s question #4, 
Appellee’s counter-statement of the case (page 3), Appellee’s summary 
of argument (page 5), Appellee’s argument (pages 13-15), and Appellee’s 
conclusions 1(c) and 2 (page 15), all discuss alleged issues of infringe¬ 
ment, similarity and copying. It is urged that this discussion is not only 
completely irrelevant, but is in fact highly improper in the present pro¬ 
ceeding. 
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The sole issue presented by way of summary judgment to the court 
below related to the validity of Appellants copyright; see Defendant’s 
motion for summary judgment, JA 30: 

’’Comes now the defendant * * * and moves this 
Honorable Court for summary judgment for defen¬ 
dant, and for grounds therefor respectfully urges 
that plaintiff is not the proprietor of a valid copy¬ 
right * * *.’’ (Emphasis addedT) 

Insofar as appears from the record, this issue of validity was the only 
issue upon which the trial court based its decision. Questions of infringe¬ 
ment, similarity and copying are, of course, questions of fact; see, for 
instance. United States v. Esenault-Pelterie , 299 U.S. 201, 205: 

”Validity and infringement are ultimate facts 
on which depends the question of liability. In actions 
at law they are to be decided by the jury. ” 

Appellant has been reserving his proof on these particular factual issues 
for the trial, and did not raise it in answer to the motion for summary 
judgment since Appellant understood the motion as relating only to the 
validity of the copyright. 

Hence, this Court, in reviewing the decisions below, should have 
no occasion to look into these completely separate factual issues, un¬ 
considered by the Trial Court, in determining whether the Trial Court 
was correct in granting Defendant’s motion for summary judgment. 

Appellee’s Allegations as to Infringement, Similarity 
and Copying are in Error 

It is urged that Appellee has inserted an appreciable discussion 
of infringement, similarity and copying in its brief in an attempt to 
detract attention from the essential issue, which is the validity of 
Appellant’s copyright. However, in order to avoid any misconception 
as to the true nature of the works here involved, a brief discussion of 
these works will now be given. 
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Appellee argues (page 3 of Appellee’s brief) that Plaintiff has 
claimed infringement only of ’’the first seven notes of the melody of his 
composition” thereby implying that the remainders of the two composi¬ 
tions are quite different. This is not the case. The introductory por¬ 
tion of the verse in Plaintiff’s composition is repeated over and over 
throughout his composition; and in fact comprises the basic theme of 
his work. Essentially this same grouping of notes is also repeated 
over and over in the chorus of infringing composition (JA 44) whereby, 
when the two compositions are played, a striking melodic similarity be¬ 
tween the two overall works is immediately perceived. 

Appellant has not as yet had an opportunity to present his proofs 

on the question of access, but even without such proofs it should be 

noted that the clear similarity between the two compositions brings the 

case under the rule laid down in the case of Heim v. Universal Pictures 

Co., Inc. , 154 F2d 480 (CCA-2), wherein the Court stated: 

"In an appropriate case, copying might be demon¬ 
strated, with no proof or weak proof of access, by 
showing that a single brief phrase, contained in 
both pieces, was so idiocyncratic in its treatment 
as to preclude coincidence.” 

The law relating to infringement of a copyright is in fact quite sim¬ 
ilar to the law relating to misappropriation of other forms of property. 
This law is well summarized in the case of Smith v. Dravo Corporation, 
203 F2d 369 (CA-7, 1953), wherein the court stated: 

”As a general rule the similarity standing alone 
is an adequate basis upon which to find misappropria¬ 
tion. Thus, in Hoeltke v. C.M. Kemp Mfg. Co., 80 
F2d 912, 924 (CA 4) the court said: 

’The similarity of defendant’s device 
to that of complainant is strong proof that 
one was copied from the other. ’ 


(citing further cases)." 
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In the present case, the pronounced similarity resulting from the re¬ 
peated theme to be found in both plaintiff 1 s and defendant’s works, pre¬ 
cludes all possibility of mere coincidence; and raises a compelling in¬ 
ference of misappropriation. The foregoing situation would become 
readily apparent by a mere playing of the two songs; but thus far a 
full presentation of the factual issues relating to infringement, sim¬ 
ilarity and copying has not been effected, whereby these factual issues 
can hardly be determined from the present record. 

The Alleged Assignment of Appellant’s Copyright 

Appellee assumes, incorrectly, that the contract (JA 31-34) was 
an assignment of unpublished copyright No. 349, 537 to Mr. Joseph 
Carlton; and argues various legal conclusions based upon this erroneous 
assumption. But all of these arguments must fail when it is recognized 
that the alleged ’’assignment” of the Hirshon unpublished copyright never 
existed. 

The Hirshon unpublished copyright was, of course, registered on 
October 5, 1943 (JA 35), more than two months prior to the date of the 
contract (JA 31) alleged to be an assignment of that copyright; and this 
copyright was, therefore, a property right in existence as of the date 
of the contract (see Title 17 U.S.C., section 27). A careful reading 
of the contract in question fails to reveal any mention whatsoever of 
unpublished copyright registration No. 349, 537; and clearly, therefore, 
the contract could not possibly have acted as an assignment of this dis¬ 
tinct property right. 

Appellee’s Brief, page 12, states, erroneously, that Appellant 
has argued the contract to be a mere license; but no such contention 
was made by Appellant. To the contrary, Appellant’s Brief invites 
attention to Section 41 of the Copyright Act of 1909, and to Title 17 
USC, Section 27 (see pages 7 and 15 of Appellant’s brief), which clearly 
establish the distinct nature of the property rights existing in a 
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copyright and in the work protected by that copyright. Accordingly, 
Appellant is not contending that Mr. Carlton was a licensee of the copy¬ 
right; but he is in fact contending that Mr. Carlton had absolutely no 
rights whatsoever under or to the unpublished copyright registration 
in question, whereby his actions, whatever their nature, could not 
possibly have affected Mr. Hirshon’s distinct property rights in his 
copyright. 

The clear distinction between property in a work and property 
in a copyright is established both by the statutory sections cited above, 
and by the case law. For example, see Stephens v. Cady, 14 How. 

528, 531, 14 L. Ed. 528, wherein the Supreme Court spoke as fol¬ 
lows: 


" * * * the property in the copyright is regarded 
as a different and distinct right, wholly detached 
from the manuscript, or any other physical exis¬ 
tence, and will not pass with the manuscript unless 
included by eaqpress words in the transfer ." (Under¬ 
score added.) 

See also Stephens v. Gladding , 17 How. 447, 15 L. Ed. 155, wherein 

the Supreme Court stated: 

"They [the plate and the copyright] are distinct 
subjects of property, each capable of existing, 
and being owned and transferred, independent of 
the other. * * * * the incorporeal right [copyright] 
subsists wholly separate from and independently of 
the plate, and does not pass with it by a sale thereof 
on execution." 

Applying the language of Stephens v. Cady , supra, to the present 
situation, therefore, it is clear that the contract in suit gave Mr. Carl¬ 
ton no rights whatsoever in or to the Hirshon unpublished copyright; 
and insofar as Appellant’s unpublished copyright registration is con¬ 
cerned, Mr. Carlton is a complete stranger. Thus, Appellee must 
argue, in effect, that Appellant’s distinct property right was destroyed, 
not by any action taken by him or by anyone legally authorized to exercise 
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dominion over that property right, but was destroyed by a person who 
did not have any rights in or to that property, and who did not, indeed, 
even know of the existence of that property. Such a result would clearly 
be inequitable; for Carlton T s actions, whatever their nature, could 
hardly destroy a property right to which he was a stranger, in which 
he had no interest, and over which he had no control. 

Moreover, while Appellee urges that the Carlton notice was in¬ 
correct as to both proprietor and date, it was pointed out at page 14 
of Appellant's Brief, that Carlton's notice may well have been entirely 
correct insofar as the present record shows. For instance, the Carlton 
notice may have been an attempt by Carlton to secure a further copy¬ 
right on a new edition of the work in question; and the very cases cited 
by Appellee establish that copyright notices affixed to such a new edi¬ 
tion in no way affect the validity of the original copyright. See Wrench 
v. Universal , 104 Fed. Supp. 374 (D.C.S.D.N.Y. 1952), and Bentley 
v. Tibbals , 223 Fed. 247 (CCA 2d, 1915), both cited in Appellee's 
Brief. 


The Cases Cited By Appellee 

_ _ 

Appellee has cited a number of cases relating to the definitions 
of the term "publication"; relating to the form a copyright notice should 
take; and relating to the effect of an erroneous designation of proprietor 
and/or date in copyright notices. However, upon reading these cases, 
it becomes readily apparent that none of them are in point; for there is 
no case cited by Appellee which states that a copyright can be invali¬ 
dated by a disinterested third party; or which states that an unpublished 
copyright subsequently reproduced in copies not for sale, must have a 
notice thereon, much less the nature and effect of the notice. 

The several citations at pages 5 and 11-12 of Appellee's brief all 
relate to "published" copyrights; and the case of Mifflin v. White , quoted 
by Appellee at pages 5-6 of its Brief, as well as the case of Baker v. 
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Taylor , quoted at pages 7-8 of Appellee's Brief, were in fact construing 
published copyrights obtained under the Copyright Act of 1831. As was 
discussed at page 10 of Appellant’s Brief, the provision for registration 
of unpublished copyrights did not even appear in the copyright law until 
the Copyright Act of 1909. Accordingly , the various decisions cited by 
Appellee are completely irrelevant to the question before this Court, for 
none of them construed, or could possibly have had in contemplation, 
’’unpublished” copyrights; and this is particularly so in view of the case 
of Shilkret v. Musicraft , 131 Fed. 929, i cited by Appellee, which refers 
to unpublished copyrights as ”an anomoly in the law of copyright. ” 

Appellee has in fact cited only two cases which even mention un¬ 
published copyrights, and these cases, rather than supporting any of 
Appellee’s contentions, in fact confirm Appellant’s contention that un¬ 
published copyrights are of such a special nature that they cannot be 
construed by rules relating to published copyrights. For instance, the 
case of Liebowitz v. Columbia Gramophone , 298 Fed. 342, cited at 
page 10 of Appellee’s brief, in discussing an unpublished copyright, 
says nothing about notice or the requirements thereof, nor is there any 
discussion of what constitutes ’’publication” of a work protected by an 
unpublished copyright. In fact the Court said, at page 342 of the deci¬ 
sion: 

’’The musical composition at bar has never been pub¬ 
lished at all; on the contrary , it was copyrighted as 
an unpublished work under section 11. ” 

Moreover, the Court continued by recognizing that other provisions of 
the copyright law relating to "published” copyrights are inapplicable 
to unpublished copyrights, and in this respect the court spoke as fol¬ 
lows: 

’’Literally, at least, the plaintiff does not fall within 
section 8(a) even if it applies to this kind of copyright 
at all. ” 
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To the same effect is the case of Shilkret v. Musicraft , supra. In 

this case the court said, at page 932: 

M * * *; section 11 was an anomoly in the law of 
copyright, and it would be quite natural to forget 
it and adopt an expression suitable for the normal 
case to cover all cases. But whatever the explana¬ 
tion for the insertion of the word 'published’, we 
must so construe the word as not to defeat the legis¬ 
lative purpose, even though we have to give it a 
meaning more limited than is ordinarily accorded 
it." 

Publication 

Appellee's brief draws a number of unwarranted conclusions re¬ 
lating to "publication” of the work printed by Carlton. For instance, 
pages 2 and 8 of Appellee’s brief seem to urge that there was a "pub¬ 
lication” of the work in question by reason of the presence of Broadcast 
Music Inc. (BMI) in the picture. However, reference to the various 
sections of the joint appendix cited by Appellee in support of this con¬ 
tention, shows that Mr. Hirshon was at best unfamiliar with the au¬ 
thority or practices of BMI, and this situation is compounded by the 
fact that Appellee at no time adduced testimony of any officer or agent 
of BMI relating to the song in question. This example shows that.Ap- 
pellee has completely failed to carry the burden which is imposed upon 
one seeking a summary judgment. 

Moreover, Appellee's brief, page 2, appears to imply that since 
a number of copies of the Carlton printing were distributed to persons 
in the music field, this per se constituted a general publication of the 
work. This allegation, however, is contrary to the established law. 

The copies apparently distributed by Mr. Carlton subsequent to his 
limited printing, were what is known as "professional" copies; and it 
is well settled that distribution of such professional copies does not, 
of itself, give a license to publicly perform the song, nor does it give 
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a license for the recipient of the copies to do anything in violation of 
the rights of the copyright proprietor. In this respect, see the case of 
Remick Music Corp. v. Interstate Hotel Co ., 58 F. Supp. 523; affirmed 
157 F. 2d 744; cert. den. 67 S. Ct. 622; 329 U.S. 809, 91 L. Ed. 691; 
rehearing den. 67 S. Ct. 769; 330 U.S. 854, 91 L. Ed. 1296, wherein 
the court spoke as follows: 

M Nor, even if the defendants had shown presenta¬ 
tion of professional copies of the compositions sued 
upon to the performers who had given the public per¬ 
formances in these cases, would the court, on that 
ground, deny recovery. The presentation of such a 
copy in any instance could not possibly confer on its 
recipient a license to violate the donor’s right of 
public performance for profit. At most the gift 
could imply nothing more than the grant of the right 
lawfully to use the thing given ; and, without license 
publicly to perform the composition for profit, such 
performance and the use therein of the donated copy 
would be unlawful . ” 

Thus, even if it be assumed, arguendo, that professional copies were 
distributed, this of itself would not constitute a general publication in 
the absence of further proof; and defendant below completely failed to 
adduce any such further proof. 

If the question of publication does have any bearing on the issue of 
validity of an ’’unpublished” copyright registration, therefore, it was not 
enough for Appellee merely to have raised or suggested ’’possible” pub¬ 
lication. To support its contention, Appellee was required, on summary 
judgment, to establish beyond question of doubt that a general publication 
by Carlton had occurred. Without rigorous proof of this question of 
fact one never reaches the legal issue of whether such a general publi¬ 
cation by Carlton, or by any other stranger to the copyright in suit, 
could have had any legal effect upon the separate and distinct property 
right retained by Hirshon. Appellee has made no such rigorous proof. 

At most, the present record merely suggests, hints at, and has vague 
connotations that some sort of either limited or general publication 
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might possibly have occurred, but, thus far, there has been no conclu¬ 
sive proof of the nature of said alleged publication. 

Conclusions 

For the foregoing reasons, it is urged that the arguments and cases 
presented by Appellee in no way alter the legal and factual situation pre¬ 
sented in Appellants main brief; hence, the decision of the court below 
should be reversed. 

Respectfully submitted, 

ELLIOTT I. POLLOCK 

WILLIAM D. HALL 

Ring Building 

Washington 6, D. C. 

Attorneys for Appellant 



